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ther laſting 1 nor profitable: For after i it 
has for ſome Iime ee fe 
* — a . re 


* 
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red our Humour with it's fleeting and 
inconſtant Pleaſures, it ſuddenly diſ- 
appears, and vaniſhes i into that Epe 
Nothing from whence it came; nei- 
ther procuring Riches to the Poet, nor 
affording Pr otection to his Friends. 
What can be imagin'd more defir- 
able and more worthy of a great and 
generous Mind, than to deliver inno- 
cent Perſons from the devouring. Jaws 
of their Accuſers, and to free them 
from their inſolent and haughty Op- 
preſſors; to inſtruct the Judges, and 
fe Matters before them in a clearet 
Light; to charm the Auditors; toe. 
tricate and diſengage the Truth from 
all thoſe Clouds of Error and Dark 
neſs, and Ambiguity in which it is in⸗ 
voly'd._; ; to ſtrike Terror into the 


| Guilty, and bring thoſe | miſerable 


Wretches to the exemplary Puniſh- 
ments their Crimes do deſerve?s? 
Theſe are the Perſons | who pleaſe 


a <S A. © 


and entertain us at the ſame Time, 
that we are amaz d and terrified with 
the Thunder of their Voice. What 
Man can forbear trembling and turn- 
ing pale, when he hears them plead 
againſt him with ſo much Force and 
| Vigout None of the Auditors any 
longer remains Maſter of his own Pa- 
ſſions; and tis impoſſible for them to 
command theſe ſudden Tranſports and 
Emotions of their Souls: No man is 
himſelf, but intirely depends on the 
Breath of the Orator, and hangs upon 
his Lips. He gently leads his Audi- 


ence whitherſoever he pleaſes, and, by]. 
the Weighs of his Eloguence, inclines 


the Balance of Juſtice to his own 


Wit and Invention while they are 
employed in the accurate Search and 
vigorous Purſuitof Truth through all 
the retir'd and hidden Paths and the 


winding 


Side. Add to this, that Lawyers have 
the nobleſt Subjects to exerciſe their 


0 
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winding Mages and Lalyrinibs, in 
which it is involv d; while they draw 
h Topicks and Arguments from the 
inexhauſtible Fountain of their own 
Invention, and form them by their 
Judgement, and give them a handſome 
Turn; comparing Things of the ſame 
Nature together, and Contraries with 
their Oppoſites. Wo, N 
The Dignity of their Profeſſion ap- 
pears from the handſome Commenda- 
is tions, which the Emperors Leo and 
Ant hemius are pleas d to beſtow upon 
them. n 
* Advocates (ſay they) (a) who deter- 
© mine the doubtful and uncertain 
Fates of Cauſes, and by their bold 
and vigorous Defeuces maintain and 
ve] ſupport both publick and private 
ir“ Affairs, when they are in a bad and 
* infirm Condition; do as effectyally 
provide for the Security of Mankind 


L. 14. C. de Advocat, divers, ſud. 


„* 


7] 8 2 Ades if Bo DOM. 
© as: i b ſav'd their Country and 


Parents by expoling their Lives for 
1 them! in the Field againſt their Ene- 
mies. For we do not look upon 


1% thoſe; as the only Perſons that fight 


under our Conduct, who defend us 


© with their Swords and Shields; 
©: fince: Advocates alſo fight in our Be- 
c * half, who, repoſing all their Confi- 
© dence/intheinviricible Power and 
Force of their Eloquence do vigo- 
© rouſly and gloriouſly defend the 
Hopes, and Life and Pofterity x 
K thong that are oppreſſed. 
The Kboolmen imagine, the Law i is 
not ſupported by Argumerits but Au- 
thorities; and conſequently does not 
admit of any fine Reaſoning at all: 


M But they are extreamly iT: for 


there is no Science in the World that 
allows of more different Ways of are 
| Suns about it. 


In rene _ ae we know of | 


FP MAOaoMno oC waa Frag nm. Qi 19a, 
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God is ſo far ſhort of that infinite 
Being that it is dangerous warmly to 
debate about theſe Matters: For God 
| Almighty has, by his inexpreſſible 
Brightneſs and Glory, ſo dazled the 
Eyes of weak and ignorant Mortals, 
that tho he himſelf beholds every 
ching, yet it is impoſſible for us to 
I diſcover any Part of his Nature or 
Perfections. | | 
Naturaliſts and Phyſicians can a- 

gree in nothing, but are perpetyally 
ſubverting and denying each others 
Principles, and forc'd to rely upon 
contrary Experiments and uncertain 
Conjectures. Mathematicians do not 
diſpute but demonſtrate; And as for 
Logick and Metaphy/i;ks; the greateſt 
Part of thoſe things which are hand- 
led in them are trifling and 1mpert1- 
nent; and fo uſeleſs and unneceſſary 
ic || fo humane Life, that no Perſon in 
4 his Right Senſes will think them 
3 1 B _ worth 


„ mn. 
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worth his Pains : But the Lawyer de | 
rives his Principles from the pureſii 
Fountains of Senſe and Reaſon, whicl®,' 
are of excellent Uſe and Advantage 
to Mankind, and extreamly neceſſary 
to humane Life. He draws his Ar 
guments from long Practice and Ex * 
perience, and debates what is agree 1 
able to Right Reaſon, convenient fo 
Mankind, and moſt directly tends tu 
the Advantage of the Publick. HS 
conſiders the Conſtitutions of other Naf 
tions, and diſpoſes the Laws of hiſh 
own Country into ſuch an Order af 
is moſt convenient for his Purpoſe ” 
And certainly fince the twenty fouſoa 
Letters of the Alphabet produce ſ . a 
vaſt a Multitude of Words, what a i 
infinite Variety may we expect fronf 
ſo great a Number of Laws, Deciſionſ 4. 
and Grcumſtances, and their differei 
Aſpect and Relation to each other 4 
For althotherearea great many thing ua 
eſta xf 


( 
E 


\ 
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le egabliſtrd in Law, and enacted by 
"Wpo/itive Statutes ; yet no Laws or Con- 
Aenutions can regulate and compre- 
85 end all poſſible and imaginable 
A Zales : And therefore both the Judge 
o and the Advocate are obliged to ex- 
-"Ftend them to thoſe which are of the 
Fame Kind and Nature. 


fo The Profeſſors ofother Sciences do 
1 hardly engage in Debates once in a 
Ta Month ; but Advocates daily and al- 


* n oft every Hour handle new and un- 
heard of Arguments: Nor do they 
make their Harangues in private and 
fc obſcure Schools, and amidſt a Com- 
dufpany of Boys and Children, but are 
Furrounded in the Courts of Juſtice 
 *Pwith Perſons of the higheſt Quality, 
and admir'd and applauded by a noble 
Audience: Nor are they encourag'd 
by an empty Praiſe, but liberally re- 
rb an empty Praiſe, y re 
Iwarded for their Pains ; and by their 
"warm and vigorous Debates they mu- 
ta A B 2 5 tually . 


* 


\ 
: 
\ 
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rually ſharpen and refine their Wits 


A noble Emulation does them fre, | 
And adds aſpiring Wings to their Pefre. 


I am not ignorant that there are 
ſome Lawyers who affirm that Ele- 
| quence ought to be banifh'd the Courts 
of Juſtice, becauſe, by its bewitching 
Charms, it byaſſes and corrupts the 
Bench, conſumes a great deal of Time, 
which might be more profitably em- 
ploy d and takes off the Minds of 44 
wocates from a: ſerious and folid Con 
templation of Law and Juſtice, to 
trifling and impertinent Nicety about 
their Words and Expreſſions. -_ 
_ Tistrucindeed in the Roman Pfad 
ange, it was impoſſible for the Law 
vers witliout the Aſſiſtance of Orator 
do manage the Populace, and prevail 
with the rude and ignorant MultitudeJ 1 
whoſe Paſhons they were oblig'd tq a 


—_ eo. . f ² ˙iß ...t... 888 
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raiſe and inflame 
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in Order to effect 
their Deſigns. Beſides, at that Time, 
there were no fixed 8 eſtabliſh'd 
Laws, by which all Cauſes and Con- 
troverſies between contending. Parties 
might be exactly determin' 1: Bat all 
their Topicks and Arguments were 
taken from material Equity and Fuſtice, 
without any Cntlerarig of poſitive 


Law ; as — Man will ea "ef per Fee: 


ceive from the Strain of Cc 


tions. But now the Face of Affairs is 

entirely alter d; for by our Laws and 
Deciſions, good Julges are dire Qed, 
and the bad reſtrain'd ; and they are 


ordinarly Perſons, ſo advanc d in Years, 


that they cannot eafily be impos'd 


upon with painted and glittering, Ha- 
rangues. 
To this I anſwer, that Ids not ap- 


prove of an empty and infi gnificant = 
Eloquence nor of that which is fore d 


and unnatural: When the Orazor aban- 
dons _ 


1 
* 
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dons his Arguments, and loſes him- 
ſelf among the Flowers and Orna- 
ments of Speech ; but 1t ought to be 
pure and cleanly, in which Rhetorick 
only furniſhes the Law a gentile and 
ealy Dreſs ; and juſt Senſe is deliver- 


ed in Words that are proper and fig- 
nificant, and apt to conyince the. Au- 


ditory. An oquence which is ſo far 
from rendering the Argument more 
confus'd and perplexed, that it rather 
tends to illuſtrate, and ſet it in a truer 
Light ; in which an eaſy and fluent 


| Ekcution does happily embrace the 


Thoughts it expreſſes, and carries 
them forward in a gentle Courſe to 
their intended Purpole ; fo that the 
Advocate is neither at a Loſs how to 
expreſs himſeif, nor the Judges per- 
plex d with the Obſcurity of his Diſ- 


-courſe. The true Sublime never ſwells 


beyond its proper Bounds, but riſes 


with a natural Beauty, being great 


withe 
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without Exceſs and handſome with- 

out Affectation. Who can deny that 

even in the moſt grave and ſerious 

Subjects, proper and well choſen Epi- 
}hets contain Arguments in them- 
ſelves, and that the moſt powerful 
Conſiderations are animated by them 
with a ſtronger Force? And altho I 
am no great Admirer of thoſe who 
mind nothing but Words, there are 

. | yeta great many Caſes in which the 

; Truth depends not upon Laws, and 

- | the Authority of the Doctors, but may 

- | be gather'd from Circumſtances Pre- 

« | /ſumptions,and other probable Conje- 

0 

e 


ctures, in the managing whereof the 
Orator, exempted from the Rigour and 
Severity of the Laws, may uſe a florid 
and copious Eloquence, with a manly 
= | Freedom; provided he does not in- 
. | dulge himſelf too great a Licence. 
s |; * 5 

And then in arbitrary and uncertain 
Caſes, where the truth hangs doubt- 
1 | fully 


fully, and is equally ballanc d on both 
Sides, the reſiſtleſs Power and Weight 
of Eloquence is always fure to deter- 
mine the Matter. B-fides, a man ma 
alfo be allow'd to fpeak eloquent] 
and copiouſſy in thoſe Cafes, whi 
were never debated before, and have 
not yet ſuffer d a Decifion ; as alſo in 
FPalisical and Criminal Cauſes, where 
2 graceful way of ſpeaking is ex- 
4 tieamly neceſſary, in Order to raiſethe 
Paſſions: And in fine, Eloquence is 
alivaysagreeable; provided it be chaſte 
and eaſy. For as we would wiſh our Ito 
Miſtreſs to be lovely and beautiful as 
well as rich and virtuous; and Ceſar 
a ccounted it the Part of a good Soul- 
dier to take Care of his Armour that 
it might always appear bright and 
unfullied, fo we cannot chuſe but be ¶qu 
- pleaſed with a handſome Diſcourſe, Ine 
and the Majeſty of it is always ſure to ſis 


ſtrike Terror into the Audience. Be- 
8 1 ſides 


9 
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fides that Eloguence inclines the Judges 
to be avoateble to the Orator, and ſo 
agreeably engages their Attention 
that it is impoſhble for any Part of 
his Diſcourſe to eſcape their Notice, 
We retain what pleaſes us, and thoſe 
things that delight and entertain us 
make a laſting es upon our 
Minds. And ſince we are at ſo much 
Pains to provide beautiful Ornaments 
for the Becoratian of our ſelves and 
our Houſes, not for Neceſſity but 
Pleaſtire ; why ought we not rather 
to indulge our Genus, and take ſome | 
as Care to adorn our Soul, that 18 the 
ar Inobler Part, to which we owe a great 
Ideal more than to our Eyes and 
Senſes that are ſubject to its Com- 
mand, and whoſe Perſpicacity re- 
quires a greater Accuracy and Exgcts 
neſs at our Hands, deſpiſing that which 
is vulgar, contemning what is mean, 


— 


E88 
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and undervaluing thoſe things that 
are common and ordinary,” = _ 
If we take a View of this glorious 
Fabrick of the World, we cannot but 
perceive agreat many Things created 
for Ornament and Pleaſure, and if we 
conſider the facred Writ, we ſhall 
there meet with many. furprizing 
Strokes of a ſublime and lofty Elo- 
quence ; the Stile of it being adorn'd 

with a great 1 of Metaphors, 

 Exctamations, Hyperboles, and all the 
other Graces and Ornaments o 
Speech. Nor can there poſſibly be 
imagin d a handſomer and ſublimer Pe 
Diſcourſe than that which God him h: 
ſelf makes unto Fob, which by the 
Beauty and Majeſty of its Diction, alſen 
the ſame Time tranſports us with, 
Pleasure, and ſtrikes us with Terroim. 
and Amazement. If we 1mpartiallyh;;; 
conſult our own Breaſts, we mull, 
needs confeſs that we ate taken wit t) 
thixß 
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this Art; and therefore if we can be 
ſo happy as to render our ſelves Ma- 
15 ſters of it, we need not deſpair of cap- 
it tivating others, the ſame Way. And 
d then the more ry Ts it is by 
Judges, the greater Care and Appli- 
ill cation ought Advocates to uſe in Or- 
der to attain it. For this Suſpicion 
ariſes from an inward Senſe of the 
Power of Eloquence, and a frequent 
Experience of its reſiſtleſs Influence, 
neſ and invincible Force; by the Aſſi- 
Olf ſtance whereof the Lawyer is ſure to 
va prevail, and without which it is im- 
XI poſſible for him to acquit himſelf 
mꝗhandſomely on any Occaſion. 
the] But an Advocate muſt beware of 
» UWemploying his Eloquence about mean 
1th:nd trifling Subjects; for by this 
TOflmeans, inftead of exalting his Argu- 
allfkment, he will only. abaſe his Art. 
auFNor ought he to affect too much Gai- 
vitifety and Sprightlineſs of Humour in 
. C 2 grave 
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grave and. ſerious Matters; Since this 
would be as ridiculous as if a Judge or 
Clergy-man ſhould wear an effeminate 
or Mimical Habit, tho it were never ſo 


fine and ſumptuous. 


Every Science has a Stile peculiar 

to it ſelf : That of the Legiſlators is 
hort and ſententious; whereas the O- 
rators is copious and fluent. In Mo- 
ral Philoſophy, there is frequent Occa- 
ion for Sentences and Reflections, 
that ſo they may make the deeper Im- 
preſſion upon the Minds of the Audi- 
tors, and be the eaſier conveyd and 
tranſmitted to Poſterity: But there is 
very little Uſe for them at the Bar. 
For it is not ſo much the part of an 
Orator to teach as to perſwade. But 
if it happens that they muſt of Neceſ- 
fity be us'd, we ought to beware Iſt 
they be any way forc'd and remote 
from the Subject, and brought from 
too great a Diſtance ; for this would 
T 


then only pleaſe! us, when they are 
few, and at a juſt and proper Diſtance 
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argue a ridiculous Affectation. Nor 
ſhould they be us d by young Perſons; 
becauſe this has in it toomuch of Pre- 
ſumption and Arrogance. And then 
there ought not to be too many of 
them, nor too near each other: For 
fince they are only made uſe of to 
give a new and additional Beauty to 
a Diſcourſe, we ſhould maintain the 
fame Order and Decorum in them that 
is obſerv d in the Patches, that adorn 
the Faces of beautiful Women, which 


. 


from one anothner. ; 


We muſt take Care, ſays Petro- 
© nius, leſt theſe Sentences a too 
nuf, lelt thele dentences appear toc 
much without the Body of our Diſ- 
* courſe, but like the ſumptuous Or- 


A 


©. namentsof a well made Garment, - 


* they ſhould be handſomely inter- 
woven, and of a Piece with the reſt. 


45 2 Idea f the 
But - there is ſometimes as great 


Affectation in utterly deſpiſing all 
| Sorts of Ortiaments, as in the too 


gaudy Uſe of them ; and as Quintili- 


an excellently obſerves, © There are | 


© ſome Perſons ſo affraid of aſpiring 
© too high and ſo apprehenſive of fall- 
“ing, that they lyealways low and 
© grovelling upon the Ground. 
And therefore we muſt ſometimes 


bear with unuſual Tranſports of the 


Soul, wherein Nature, breaking looſe 
From all Manner of Reſtraint, takes 


Pleaſure to ſhow us how far ſhe tran- 


ſcends all the Art in the World. 

The Definition which Cato of old 
gave of an Orator was that an Orator 
15 an honeſt man who has Eloquence 
to expreſs his Thoughts. But now 
that the Body fof the Lam is increas'd 
to ſo great a Bulk, we muſt add that 
an Orator is an honeſt and learned Man, 


who! is * of a handſome Way 


of 


— Modern Eloquence of 'th: Bar. 4 2 
of ſpeaking. It is abſolutely neceſſa- 


ry he bean Honeſt Man; for if a Spea- 


ker does not paſs fora Perſon of Probi- 
ty and Virtue, People will be apt to 
disbelieve every thing he ſays. And 


fince the main End of Eloquence is to 


perſwade, it is impoſſible for one to 
prevail upon his Audience whoſe Cha- 


racter and Reputation is ſo ſmall that 


he does not deſerve to be be- 
lieved. Now with what Face or Con- 


fidence can a Man go about to recom- . 


mend Honeſty and Virue to others, 
when he 1s notoriouſly.guilty of wick - 
ed and unjuſt Actions himſelf? And 
therefore an Orator muſt take particu- 
lar Care leſt he advances any thing, 
which may leſſen his Character in 
the Opinion of grave and judicious 
Men, either by poſitively affirming 

what ſeems incredible, or by pro- 
pounding any thing that is neither 

true, nor has ſo much as an Air of 


of NJilliee fixed in our Minds ; ar 
Idea of it. We may acquire 


24 dn Idea of the 

Probability. He muſt alſo beware of 
ſullying his Reputation by keeping 
toomuch Company with vitious Per- 
ſons, or too frequently and warmly 
undertaking their Dellner. God Al 
mighty who neither propoſes to us 
Virtue nor Religion without a Re- 
ward does uſually make the Succeſs 
of our Undertakings, in ſome Sort, 4 
anſwer the Sincerity and Uprightneſs a5 
of our Intentions; and the World is IC 


| _ asapttopardon the Miſtakes and Er- bit 
rors of Honeſt Men, as to be affraid of 
the Cunning and Treachery 4 


the m 
even when they are really 2 of 
whot is juſt and virtuous: We'oubht he 
to have deep and laſting Imprefion; 


thi 


Ro 


tation. 'without any oreat Paitts. or the 


Trouble; and Riches only as af erf the 


dental Acquiſition, but Juſtier d met fan 
q —— but ee be 


— 
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ly to be purſu'd upon its own Ac- 
count, with our warmeſt Endea vours, 
and our cloſeſt and moſt vigorous Ap⸗ 
plication. | ; 8 

Without an exact Knowledge of 
the Law, an Advocate is like a Souldier 
chat wants his Arms, and his Harangues 
fare nothing but an empty Sound; and 
as the moſt learned Man in the World 
cannot without this popular Sort of 
„ Eloquence, ſo neither can the moſt elos 

quent without this polite Learning 
make a handſome Figure in the Conrts 
of Juſtice. He ought to make Humanity 
Rt very much his Study 3 from whence 
ne will exactly learn the Hiſtory of 
2a/Jfthe Law, and be inform'd of the 
Manners and Cuſtoms of the ancient 
Romans. Let him frequently peruſe 
r [the Body of the Civil Law, which is 

the beſt and pureſt Fountain of Juſtiet 
land Eloquence; and let him prefer the 
Commentaries that are written on that 

R c D Sib - 
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Subject and the Futerpreters of it to all 
others, neither over-loading his Me- 
9 7 with the voluminous Authors 
of Treatiſes and Expoſitions, nor di- 
ſtracting his Judgement by the tedi- 
dus Writers of Controverſies and Cu- 
ftoms. For ſound Reaſon, providedſſ® 
it is not weaken'd by too much Spe- Nei 
culation, or wearied and exhauſtedip 
with too much Study, will eafily makeſ li. 
up and ſupply what is wanting inf": 
reading. While others peruſe Hi P. 
ſtories, let a Lawyer read Decifions JW 
when they entertain themſelves withſte 
Poems, let him read over the PleaW 
dings of the Bar: And ſo by an eaſyſin 
and agreeable Change of his Studies {PE 
det him gently unbend his Mindy 
when it is loaded with the Weight 
and Multiplicity of his Affairs. WI 
An Advocate ought always to havqhe 
beſide him, and ſhould carefully per 
uſe that excellent Book of Bertochinuſ in 
CCT 


: 
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Tuſcus, and other Indexes : but yet he 
muſt beware of truſting too much un- 
to them ; for he who 1s only learned 
by his Index does not deſerve the 
Name. This ſervile and precarious 
Knowledge neither furniſhes a Man 
edi Subject and Matter of Thought, nor 

e enables him to make a ſudden and 
a pertinent Reply ; altho true and ſe- 
kefflid Learning is both the Orator's Or- 
in nament and Defence. And yet theſe 
Ai Perſons are certainly in the Wrong, 
5 Jwho fill their Writings with Jong and 
ithltedlious Citations; eſpecially thoſe 


* whe 125 10 conſcionably_ crowd them 
ali into their Diſcourſes that they become 
es age Ar a inſpid, and can ne- 
ad 1 pleafe any Man, who. bas a true 
zhiang natural Taſte. | This 15 a Fault 
whereof young People are very apt to 
ive gunity,,, Who; Nuke warm and 


er Eagted their Studies, nor hav- 
nn e . Experience 
cul an yy Q 
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of the World, or any Knowledge of 
Deciſions, and being utterly ignorant 
of the Way of deducing Arguments 

from the Nature of the Thing, from 

the Analogy and Agreement of the 

Municipal Laws with thoſe of other 

Nations, and from the like Caſes and 
Circumſtances, do utter undigeſted 
thoſe things they have laſt met with 
i 
I am a great Admirer of the French 
Pleadings which are written in their 
Native T ongue, but with all the Beau 
ty and Elegancy of the ancient Ro- 
mans. And yet Foreigners general 
Jy find Fault with their frequent C:4 
Zations of the Fathers, and the Caſfch 
Authors; for this is certainly to no 
manner of Purpoſe, and fignifies nc 
thing to the Fudge Nor will ever 
St. Auſtin gain the Point where Ulpi 
en ought to have prevail d. 
Young Advo:ates are alſo in the 
, 3 985 5 a3 Wrong 
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minuteſt and moſt inconſiderable 
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Wrong when they truſt more to L 
than to Matters of Fad in the Cauſes 
they plead ; fondly imagining that 
while they only urge Fads and Cir- 
cumſtances, they handle too mean a 
Subject, and therefore they move 2 
great many Things that are very im- 
pertinent, and altogether foreign and 
remote from the Purpoſe; and be- 
have themſelves with a great Deal of 
Learning, but little Senſe, diſcovering 
indeed the Vaſtneſs of their Reading, 
but at the ſame Time betraying the | 
Weakneſs and Inſufficiency of their 


Judgment. But in Gcero's Pleadings 


we find that great Orator is very care» 
ful and exact in enumerating every 
particular Circumſtance, and endea- 
yours to repreſent them 1n their true 


and proper Colours. In his Defence 
of Milo, he deſcends with a happy 


Care and a neceſsary Curioſity into the 
Mat- 
ters 
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ters, and takes Notice of his putting 
off his Shoes, his changing his Habit, 
and his Lady's dreſſing her ſelf with 
the utmoſt Care and greateſt Leiſure, 
without omitting the numerous Rett- 
nue of Waiting-Women and Muſick- 
boys that attended ten. 
From all which, he takes Occafion 
to infinuate to the Judges that Milo 
could not poſſibly have contriv'd the 
Death of Cladius, or ever meditated 
his Ruine. And. in this, Point Orapors 
| 5 5 ory 6 ng” ws DOD fer 
mbar on the Head, and gain a JUIter 
 efrNature;thanithey:; can, | xeaſonably 
_ expat. tromg the; Brightneſs, af;theit 
ColegnBody ue em nls 
A euer) Man has a partiqulas Ger 
nius ſo he has alſo his own tile an 
it is very uſuab for us to-xedanifend 
that as the 9 40 whieh/pur 
S own Nature and Inclins tian kad hn 
= | ET determine 


tation their Wit and Invention may 
be improv'd, do with ſome Colour of 
Reaſon make a Doubt whether we 
ought always to propoſe to our ſelves 
theſe Authors which our own Genius 
moſt inclines us to follow; Since it is 
_ eaſier for us to comply with their 

Stile, and the Paſsage from our Nature 


proper Reaſon that can poſſibly be 
aſſign d why ſome only commend 
that which is full, and round, and co- 
pious, and others extol both by their 
Applauſe and Practice that Stile which 
is more nervous and exac. 

For my Part, I would not ſtrive a- 
gainſt my Genius in conforming my 
Stile to that of another Perſon; we 
are much more hurted by this Force 
which is 1mpos'd upon us, than aſſi- 
ſted by the Shadowing and Imitation 
of the fineſt Copy in the World. 


* 


* 
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determine us. And this is the moſt 


j l 
= 


They whoare in Hopes, that by Imi- 
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to theirs is readier and ſmoother ; 
and Iam Inclin'd my ſelf to be of 
this Opinion. But when we are 
apt to be led into any Exceſs, and 
are ready to write a Stile which 
iseither too conciſe or too copious, in | 
thisCaſe weoughttoturn ourThoughts 
and Attempts that Way which is moſt | 
contrary to our natural Inclination- 
And therefore thoſe who are in Dan- Ik 
ger of falling into the Obſcurity of 
Lipfus ought to peruſe Cicero, and þ 
they who write a round and flowing | 
Stile, like that of the Roman Orator | 
& ſhould ftudy L:pfus. But after all {hy 
wee ought to conſult our Friends u- 
pon this Head, and deſire their Opi- 
nion about the Faults of our Stile, 
that ſo we may retrench all the unne- 


of it, and make up its Deficiencies and 
Wants, before they grow into Habits, 
and by gaining too much upon us be 
5 not 


ceſſary Superfſuities and Exereſcencies y 
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abt ſo eaſily removd: For no Man 
an judge of his own Affairs exactly 
Per impartially : Nec ſenſus ſuper ſene 
orium ſenſationem producit; as Philo- 
ophers love to ſpeak that is; every Senſe 


| 

| Fequires an Object diſtinct from it ſelf. . 
But, abſtracting from all Confiderd- 
ion of that which is peculiar to any 
t particular Perſon, a diffuſ'd and eopi- 
pus Stile ſeems, in my Opinion, to be 
- Btteſt for pleading Cauſes, and. moſt 
f proper to perſwade, And thi 8 the Ros, 
d Fan; recommend unto us by ep ow : 
en rn 
„Ag e 5 Abb e e 
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tvs Glaſses; and the Defender three. il; 
That which is long (as Pbalerius ſays c 
concerning Elocution) has always inf} 
it ſomething which is great and Ma- II 
jeſtick: And thus we find that among ſ 
the Writers of the Epick-Poem, and 

with Architeds, in their moſt auguſifſh 
Palaces, every thing they deſign to beÞji 
more conſpicuous than the reſt, i 
large and bulky. Add to this thatfa, 
our Bodies are ſo made and fram'd bin 
Nature, that the biggeſt and largeffi ot 
are always ſure to be the ſtrongeſt too 

And as frequent and repeated StroaksÞ: 

both by their Force and Number foofm 
render the hardeft Iron foft, and duſ pl 
ctile; ſo a great many handfome EA. 
preflions, altho they may tend mu ly 


dsc the dame Purpoſe, do mightily ſoffife, 


ten and incline the Judge. For it w. 
nat a conciſe and ſhort Way of ſpeal T: 
ing, but that which is round, anfſan' 
lofty, and magnificent, which roafſft 
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and thunders, and bears down all that 
poſe 1t. "What at firſt eſcap'd the. 
18 otice of an inadvertent Judge, a 
Ihandſome Repetition will make up and 
ſupply And if the Orator did not 
gracefully enough expreſs himſelf in 
his fir — it may be, he will 
ſuc more happily in his ſecond. 
We ought alſo to alter the Phraſe, 
and uſe different Turns of Expreffion ; 
Inot only in order to gain the Applauſe 
Jof the Audience, but that their Senfes 
o which are ſo often ſtruck in the ſame 
Part, and ſo much wearied and fatigu d 
oo may be ſomewhat relieved by this 
duſ pleaſing Variety and agreeable Change. 
EA And thus Figaresand 
uq ly at firft introducedtogratifi the Sen- 
ſoſſſes and pleaſe the Ear. But tho in vetiy 
it ¶ we are wont to make uſe of them with 
Ja great dealof Freedom, evento Exceſs 
a and M antonue ſo, yet we muſt of Neceſ- 


on 5 em at the Bar, 
E * which 
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which is deſtin d for grave and ſerious 
Affairs. And yet he who is too nice 
and ſcrupulous in this Matter, and un- 
happily confines himſelf to too narrow 
Bounds, 1s always ſure, either to ſup | 
preſs ſomething that ought to be told, 
or to darken and obſcure that which 
be ſpeaks : Whereas he who only 
falls into the — of ſaying 
too much, expoſes every Thing in its 
proper Colours to the Vie and Con- 
fideration of the Bench; and it is cer- 
tainly much eaſier for the Jullge to 
chuſe what he thinks beſt out of thoſe 
Particulars the Advocate propounds 
unto him, than to gueſs and form 
probable Conjectures oftheſe Things 
which are omitted and ought to have 
been ſaid. This Exuberancy of Wit 
and Fancy is the Fault of a happy Ge- 
nius, and a copious Invention: And 
this fruitful Soil, which without 
any Induſtry of * 
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does of it ſelf produce ſo plentiful a 
Crop of Weeds and Thiſtles, when 
once it is carefully -manur'd and la- 
bour'd by ſome skilful Hand, will fully 
reward all his Pains, and abundant- 
ly anſwer his largeſt Hopes and Ex- 
pectation. And therefore one, who 
makes Eloquence his Study, muſt, above 
all things, endeayour to attain a copi- 
ous and flowing Stile, which aſter- 
wards he will learn to adorn and cor- 


r · rect with greater Eaſe and Advantage. 


to provide Materials, and then to po- 
liſh and refine them, in Order tomake * 
up excellent Work. And I have 
known ſome Perſons, who, without 
any nice Choice or Propriety of Words, 


For nothing is more natural than firſt 


and any Care about the agreeable Or- 


naments and Graces of Speech, by a 
fluent and ready Stile, have acquired 


the Reputa ion of Orators ; whereas 
thoſe who are too ſollicitous about the 
915 Choice 


. „ ene 


U 
* = 


Choice of Words, while they are in 
Pajn tofind them, do frequently make' | 
ſo great a Stop in their Diſcourſe that 


they often pats for impertinent Bung- 


by Degrees, when it is not continually 


lers For our Attention inſenſibly a- 
bates and grows cold and indifferent 


ſuſtain d and ſupported. But he on- 


ly deſerves the Character of a com- 
pleat and accompliſii d Orator 7 who, by 


weighty & fignificant Words, not too. 
vulgar or commonly us d, by harmo- 
nous Periods that are always equal a- 
mong themſelves, and a flowing Stile 
ſo much entertains and charms the 


Tuches that he inſenſibly engages them 


according to the Difference and Va- || 
riety of Subjects he may have Occa- 
ion to handle: In the B 
End of his Diſcourſe he be 


in his Intereſt, and gains their Ap- 


| | probation and Applauſe. And yet 


an Orator ought to change his Stile, 


more 


eginning and 


high nor ſinks too low: 


Which if he is once ſo happy as to at- 


= OR. 4 ĩ (v 


more full and copious ; in propoun- 


ding his Argnments more ſhort and con- 
ciſe; and as Cicero excellently ob- 
ſerves, © He is truely eloquent, 

© whoſe Stile, in diſcourſing of "mean 
Subjects, is fine and handſome ;* in 
© treating the Great, grave and Maje- 
© ſtick, and in handling ſuch as ate f 
© a middle Nature, neither riſes too 


* 
* 
N 
. 


| Altho a conciſe Stile is proper for 


the Deciſtons of the Bench, and 'a more 
_diffus'd Diclion is fitter for the loud 
Pleadings of the Bar, yet, in my Opi- 


nion, an accomplith'd Orator ought to 
aim at an abſolute Command of both: 


tain, he ſhall be able to reduce his 


wandring Adverſary toa preciſe Point 


of Lam, and confine him (if I may fo 
| ſpeak) within a Magical Circle; and, 

on the other Hand, if his Oppoſer is a 
cloſe and pointed Speaker, 


he ſhall be 
. 
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in Condition powerfully to bear down. 
and oppreſs him by the Exuberancy 
of his Diſcourſe, and wall eaſily ob- 


lige him to abandon thoſe narrow 

Bonnds to which he had confin'd and 
reſtricted himſelf. This double Stile 
is extremely neceſsary to an Advo- 
| cate ; becauſe by the one he is able to 
extricate himſelf from any Strait to 
which he may poſſibly be reduc d, 


and by the other to involve his Adver- 
Jay in * as he ſees Occa- 


fon. 
If I were going to plead at the Bat, 


| after I had taken an exa& View. of 


the Matter of Fadl, and duely weigh'd 
and conſider d all the C — 


_- fexent Lights, and appear with vari- 
ous Aſpects, as Faces ſuffer a ſenſible 
Alteration: by their different Linea- 
ments, and Features; I would have 


a Recourſe to my own F ancy and In- 


1 vention 


of it, by which Actions are ſet in dif- 
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vention, before I conſulted any Books 
upon the Head. For they who at 
Rights betake themſelves to Books, 
render their Genius ſo lazy and una- 
ctive that for the future they ſhall 
hardly be able to furniſh themſelyes 
one ſlate Argument out of their own 
Head. And if Þ had a fit Opportunity, 
1 would try the Force of my Argue 


hd hf MD. OW" WP > T9 


„ ments either with my Adverſaries of 
- | Afiftants; and when 1 had invented 


any Topicks for a Debate, and read 
as much upon the Subject, as I thought 
„ || Cufficient for my Purpoſe, I would 
f | cake. another View of the whole, and 


d || confider it a ſecond Time. After this 
would write down a Plan or Scheme 
of my whole Difcourſe, that. fo, upotz 
mature Deliberation, I might know, if 
my Arguments, thus expos d to View, 

were fuffciently form 'd and dige ea, 
nd diſposd in a right Manner, td 
which afterwards { would give As 
gy laſt 
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laſt Stroak, and finiſh in ſuch a Stile 
and Method as I thought moſt proper 
and convenient for em: And altho I 
would never confine my ſelf to a cloſe 
and ſorvile Repetition of what I had 
thus written, yet I would write them 
down as exactly as if I refolv'd to re- 
peat every Word. Bat ng does 
more animate an Orator than a firm 
Perſwaſion of what he ſays, and a 
hearty and entire Affection for his 
Client, and his Cauſe. From | theſe 
Sources I have often ſeen 1mpetuous 
and reſiſtleſs Torrents of Eloquence 
break forth, which overturn'd every 
thing that oppos'd them, by their ra- 
pid Courſe ; inſomuch that their vi- 
dlent Shock could hardly be ſuſtain'd 
by thoſe who at other Times were 
wont to be pretty equal to them. 
For, by this friendly Warmth, an Ora- 
tor is fo nobly enflam d that he excites 
Light to himſelf, and at once con- 

A founds 
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founds and conſumes his Adverſary. 
The Parts of a Diſcourſe, accor- 


ding to the Modern Way of Pleading are 


only the Preface, the Narration, the 
Dispoſirion of the Arguments, the Con- 
futation of thoſe of our Adverſary, and 
the Concluſion. Prefaces are never us'd 
at the Bar, but in the moſt conſide- 
rable Cauſes, and are the ſame thing to 
a Diſcourſe, which a Porch is to oth. 

lace ; and as a large Portico before a 
ſmall” private Houſe would be very 
ridiculous ; ſo one who ſhould go 
about to prefix a ſolemn Preface to a 
mean and inconfiderable Cauſe would 
certainly expoſe himſelf. But for the 
fame Reaſon we ought to beſtow a 
great many Beauties and Ornaments 
on Prefaces as we do upon Porches, 
altho thoſe are never pleaſing or 
agreeable that are taken out of com- 
mon Places, but which naturally ariſe 
from the Cauſe it ſelf, as the 5 lower 
FS - TOW 
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ſprings upwards from its Root, And 
ometimes it very luckily happens for 
him who anſwers, that he may natu- 
rally take his Preface from his Adyvers 
fary's Harangue. In which Caſe, As 
if he fpoke Ex 1. and without 
any Thought or Preparation, he will 
make the . Judges conceive a mighty 
Opinion of the Sprightlineſs of his 
Fancy, and the Sincerity of his Diſ- 
courſe. In Order to begin an Ha- 
Tangue in an agreeable Manner, I 
would think it proper to compoſe and 
finiſh the * Nikourk, before I 
attempted the Preface ; that ſo upon 
2 full View and Survey of the Cauſe, 
I might chuſe ſuch a Way of beginnir 

it, as were moſt eaſy and natura Ws. 
would beſt pleaſe my Auditors. For 
they who firſt employ their Thoughts 
in compoſing: the Preface (as almoſt 
all Adeocates are generally wont to do) 
are very apt to begin their . 
j 4 6 Ti +++ +. JT 
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rather in a florid than a natural Way, 
The Buſineſs and Deſign of the Pre- 
face is to avert and carry off the An- 
ger of the offended Judge, which may 


* 


bly be occaſion d by ſome unjuſt 
beter or malicious Imputation; 
to blunt the Edge of Envy, when it 
is pointed and ſharpend by wicked 
lis and abominable Arts; and in ſhort 
iſ⸗ to gain his Eſteem and Affection by 
- | making your Client appear in a true 
Light, and expoſing your Adverſary 
under a Diſadvantage. When the 
Narration is long, the Preface muſt be 
ſhort, and ſo proportionably, when 
the contrary happens; altho the Be- 
ginning muſt always be in ſome Mea - 
ſure accommodated to the Reſt of the 
Diſcourſe; leſt otherwiſe the Head, 
by its prodigious Bulk, ſhould render 
the Body monſtrous and unwieldy. 
If more Advocates than one plead: 
| vpon a Side, he only, who ſpeaks firſt 
FF 


46 45 Idea of tbe 
ſhould make uſe of a Preface. And 


ly offend the Bench by ſo nauſeous a 


when the Judges are already wearied 
with their Preambles, if their Adver- 
ſaries alſo uſe them, they will mighti- 


Repetition. To this may be added 
that thoſe who debate in Behalf of 
the fame Client, and bear their Parts 
together in the ſame Cauſe, ought al- 
ways beforehand to compare their 


Arguments, left otherwiſe, by contrary 


ones, they cut each other's Throars : 
For they only. plead to the beſt Ad- 
vantage who ſeem to have all the Va- 
riety of two Perſons, and the Harmo- 
ny and Agreement of one. 

© Afﬀter the Preface, follows the Nar- 
ration, which propounds and repre- 
ſents unto us the Matter of Fad 
adorn'd and defended by all the Cir- 


cumftances and Colours that the Na- 


ture of it will permit or allow. In 


Lg * 
5 
= 
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, * 


* 


which the Strength of Judgement 


more 
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imagine they hear, but ſee with their 
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more conſpicuouſly appears than the 
Force of Eloquence. And yet it is not 
requiſite that Truth be repreſented in 
ſo plain a Dreſs, as intirely to be di- 
veſted of all the Charms and Advan- 
tages of a handſomeDid;on : For the 
Narration does not proceed from a diſ- 
intereſsed Witneſs, but one who is 
Patron of the Caaſe. But the Elo- 
quence that is proper to Narratzons is 
ſuch, as by it the Orator makes thoſe 
Things ſeem to be preſent and viſible 
which are abſent and already paſt; 
inſomuch that the Auditors do not 


Eyes what he relates And this plains 
ly appears in the Pleadinss of Cicero 
againſt Verres, which are the beſt 
Models and Patterns in the World of 


juſt and natural Narrations: An Ad- 


vocate may here alſo be allow!d by an 
agreeable Sprightlineſs and Vivacity 


of Fancy to relieve the Minds of the 


Jake 
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= Judges, that are apt to be wearied bya 
| tedious Relation. We -ought to 
dwellupon theſe Points which fireng- 
then and confirm our Cauſe : And we 
 fhall certainly be, Fools to our own 
AInxtereſt, if we do not omit and paſs by 
thoſe which hore us, when there 1s 
no Poffibility of Ms _ ** 


eee 
A a frank and volun 2 
for of, thoſe things forage of Col 
prov'd as us will very, much ex- 
tenmte our Guilt, and gain the Fa- 
vour of the Tmdoe : : And therefore 1 
_ it more advifeable to anſwer 
them by Way of Prevention and An- 
 ticipation of the Charge, than entire- 
Iy to hide and conceal them. As 
Prefaces are not always uſ d, becauſe 
many, who dare not truſt to their 
 Haquence, do preſently begin with the 
| Napration, fo when the Bufinefs in 
Queſtion, or the Shit Subject of 


the 
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the Controverſy is confin'd to a par- 
tlcutar Point of Law, and propounded 
as 4 Pofition by the Fudges, the Nar. 
ration is not neceſſary „ unleſs there 
is fome Circumſtance, which may 
poffibly conduce to the Illuſtration of it. 
Atid {n this Cafe we may be allow d 
to pals by thoſe Matters of Fad that 
tend to the Prejudice of our Cauſe, 
But then if the fudge do not propoſe 
the State of the Controverſy in an ex- 
refs Form of Words, an 1 2 

all the eafier gain his Point, and 
fall into the fewer Inconveniencies 
by tow much the ſhorter and contiler 

ay he, takes of propounding the 


wo 
= 


— 


Caſe. And therefore I am extremiely 
pleas'd with the Method of thoſe, 
who before they adduce their Axgit» 
ments, do ſo free and diſenga SN the 
State af the Controverſy from all Oh- 
jections or Difficulties they may pra- 
bably encounter, by yielding eyery 
"7 0 — 


1 


and luckily prevent and anticipate all} 


And altho many affirm that only one 
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Thing that can be granted, and re- 
moving all the Doubts that might 
trouble and incommode them, that 
they leave Nothing to be urg'd which Þ 
can fignifie any thing to the Purpoſe, 


that their Adverſarys can poſſibly ob- 
_— 5 
7 We muſt pals, by an eaſy Tranſition, 

from the Narration to the Arguments: 


or two weighty Arguments ought to 
be propounded, becauſe they place 


Truth in one ſingle Point which, they 
ſay, we ſhould only urge; yet I am 


of Opinion that no Topicks ought to 


be omitted which do any Way tend 
to the ſtrengthening and illuftrating]t 
of our Cauſe. Ry BR 
For where many Judges fit on the 
Bench, Variety of Arguments may 
probably have different Effects upo f 
them, and that which to the Oratorſ © 
4 4:  ſeemÞ* 
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ſeems weak and inconſiderable, and 
on which he lays very little Streſs, 
ch may yet chance to prevail with ſome 

Jof the Judges. And this ſeems to 
gave been the Opinion of the youn- 
ger Pliny, who in his twentieth Letter 
ntroduces Regulus and himſelf thus 
debating the Matter.“ You, aid, 

Regulus unto me, urge every Point 
and Circumftance which you ima- 
toll gine may ſerve your Turn; I pre- 
ſently ſee the Throat of my Adver- 
ſary, and thither I direct my Stroak: 
I anſwer'd him it might happen 
that he ſhould light upon the 
Thigh, or the Knee, when he fan- 
cied himſelf ſure of the Throat. 
But I, who cannot ſo eaſily diſcover 
the Throat, do aim at every Part 


Diſpofitions of Judges are as obſcure 
and cloudy, as deceitful and uncer- 
tain, as the moſt boiſterous Storms 
| T2 and 


of the Body. For the Tempers and _ 


53 4s Idea of the 
© and Tempeſts, I ſhall add one Ob- 
© ſervation which Uſe and Experi- 
© ence, the beſt of Maſters, have 
© taught me to make, that hence it 
g | happens that thoſe who at the ſame 
© Time take Cognizance of the ſame 
© Cauſe do often entertain the ſame, 
_ © and frequently conttary Opinions; 

% ye. are induc'd_to ig 10 
© from different Motives and Con- 


. 
We ougnhtt as much as poſſible to avoic 
too frequent Repetition in ourStile,anc 
in the Invention, a trifling and imper 
tinent Heap of inſignihcant Arg 
ments. For thoſe who are too tal 
kative extremely vex and incommode 
the Judges, and by too nice and ſcru 
pulous Dift:ndions do weaken anc 
enervate the Force of their Reaſoning 
They who too much divide thei 
Arguments, from deep ones rendef 
them weak and ſhallow; as Riven 
1 + 5 l 
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tut out into many Streams aud 
Branches become quickly fordable and 


loſe: their Pepth. To this may be 
added that Judges axe very apt te ſuſ- 


pect the Validity of their Arguments, 
when they diſcover many of them 
that are not concluſive ; as Merchants 
are not eaſily, for the future, inclin d 
to believe thoſe who haye formerly 
deceiv d them with bad Commodities 
and corrupted Wares, An Orator 
ought therefore to dwell and. infift 
upon theſe Arguments which are for- 
ble and concluſtue, and as for thoſe 


u 
Cl 
that are weaker and do not ſo well 
conclude, he ſhould only offer them 
tranſiently, and by the Way, or add 
them to thoſe which are ftranger ; 
that ſo theſe may bear down in Cow: 
junction with the reft, which hy their 
_ own Weight are of no Mament or 
Conſideration. But then theſe weak- 
er Arguments ought to have ſome 
1 F 


„ @4: Idea of the” 
{ Affinity with thoſe which are more 
valid; as an Unite increaſes the Num- 
= ber, and enhances the Bulk : For 
= otherwiſe, if they be not deduc'd by 
an eaſy and natural Confequence from 
the Subjea-Matter of the Diſcourſe, 
they will produce Nothing but a 
meer Chimera by their 1maginary con- 
junction. And yet if I had a ſtrong 
and unanſwerable Argument, I would 
truſt to it alone, and not propound 
any other, left my Adverſaries ſhould 
by this Means find more Matter of 
Diſpute and a larger Field of Con- 
troverſy : I would frequently urge 
and repeat it; that fo by. this Conh- 
| dence and Affurance I might enhance 
= its Value. But there are ſome, who, 
co gratifie their own Vanity and Hu- 
mour, tranſgreſs their Bounds, being 
more concern d to acquire an empty 
and infgnificant Applauſe to them- 


ſelves 
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ſelves, than to gain an hondurable 
and uſeful Victory to their Clients. 
J am not at all pleas'd with the 
Method of thoſe who pour forth and 
diffuſe all their Arguments without 
any Diſtinction in one continu'd Ha- 
rangue. And yet this may be neceſſa · 
ry, when the Diſcourſe is jointly 
made up of Preſumptions and Autho- 
rities; in the managing whereof the 
Orator inſenſibly paſses from one Pre- 
ſumption to another. The marking 
and dividing of all the Particulars of 
an Harangue, by the Diſtindlions of 
firſt and ſecond, denotes their Number, 
and confirms the Judge. But the redu- 
cing of them into Sylogiſms is neither 
poſſible nor agreeable to the Nature 
of Rhetoricꝶ; an Induction of particulars 
and Enthymems being infinitely more 
accommodated to it. For generally 
all the Arguments of Orators are only 
inſtead of a Subſumption or the minor 
K 8 


4 
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Ae as appears in Fulſhood, and rk 
other Crimes. "Plat as ument i 
is eminently ſtronger than the, reſt, I, 


in Otder to render 1t more formal, it 
may be redne'd into a Slg; and 
jut ſo every thing that has been al 
ready ſaid may be recapitulated in the 
End of the Diſcoutte, and put into a 
tm - Way 
ty Force of the Orata's Genius 
due as much appear in the ofition 
as in the Lage the Ar Je 115 
jnſomauch that there are forte who 
by this one Quality have as much the 
Advantage of others as the moſt tearn- 
ed Men in the World haye of the 


moſt ignorant. For Arguments that 
wander out of their proper Place ate 


like Sotftdiets who defert their Co- 
Jours, or are diſorder d and put out of 
their Renke. Every Man cotitrives 
to himfelf ſome Method in the Deſpe- 


fitiom of his Arguments; but af 
aft 
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Part I am beſt pleas'd with that 
which. Nature has invented and Ex- 
perience confirm'd 3 namely that 
whereby thoſe Arguments are pro- 

- pounded in the firſt Place which 

clear the Snbje& of the Cotroverſy; 

and illuſtrate the Nature of it. From 
this I would paſs to the Laws and 

Citations, that ſo I might urge thoſe 

Things laft which, I thought wobld 

moſt incommode my Ader ſary, And 

I in all theſe I would proceed from the 

Nveaker Arguments to thoſe that arg 

ſtronger and more valid : For it 'is 

natural that every thing by growing 
and advancing . forwards ' ſhould àc- 
quire new Strength; and the . Judge 
who has already. heard thoſe that 
are, forcible, deſpiſes theſe which ar 
more infirm 5 whereas on the contri+ 
ry a Man never laßguiſhes who is als, 
ways in Hopes that the be Ne 
come. Beſides, that theſe Things 
=; "= whick 
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3 44, Idea of the 
which are urged in the laſt Place are 
always ſure to make the deepeſt and 
moſt lively Impreſſion: For theſe 
Arguments that are firſt propounded, 


as it were by a new Superinduction are 
in a great Meaſure effac'd and obli- 


terated by the laſt. And therefore 


Phalereus gives us this Advice, that 
we ſhould not ſeem to grow weak and 
faint by deſcending from a ſtronger 
Argument to one that is more infirm: 


Nor does Nature here need to be ſup- 


ported by Authorities. But when Ar- 


guments have a very near Reſem- 
blance and Affinity with each other, 
I would chuſe rather, upon this Ac- 
count, to join them together; and 


when one is the Foundation upon 
which the other is grounded, and pre- 


pares the Way for it, in that Caſe, ] 
would adduce them according to their 
natural Order. And yet Cicero was 
of Opinion that the ſtrongeſt Argu- 

| : 4 ments 
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ments ſhould be propounded in the 
firſt Place, provided that theſe which 
are equally good and valid be reſervd. 
to the End of the Diſcourſe ; thoſe 


ofa middle Size being thrown into the 


Heap and Body of it. And indeed 
this is then moſt neceſſary, when an 
Orator makes his firſt Appearance at 
the Bar: For by this Means he may 
have the Advantage of prepoſseſsing 
the Bench in his Favour; or elſe when 
the Cauſe is unpopular and lies under 
ſome ſcurvy Imputation ; that ſo by a 


* 


powerful Argument he may 8 


ly bring over the Audience to his own 
In returning an Anſwer to the 


Arguments of our Adverſary the Re- 


her, among us, does in the Begin- 


ning of his Diſcourſe faithfully repeat 


all-the Arguments of his Oppoſer, be- 


fore he enter upon the Confutazion of 


them. And he, who in his Anſwer 
tt 2 


to 


bo An Idea of the 
to the Arguments of his Adverfar) 
endeavours to leſsen their Force, does 
plainly diſcover to the Audience that 
he is either ignorant or affraid of the 
Validity of them. But yet in the 
Return we make to our Oppoſer's Ar- 
guments we may be allow'd to diſtri- 
bute them into ſeveral Ranks, and 
cunningly to diminiſh their Number 
by reducing them. to fewer: Heads. 
We may alſo change their Order, and 
anſwer that Argument firſt, by which 
a Reply to the ſubſequent ones may 
be made with the. greater Advantage, 
altho our Adverſary did not urge it 
in the firſt Place. There are ſome 
who ſeem to deſpiſe thoſe Arguments 
whereof they are moſt affraid, and to 
- applaud and dwell on the Confuration 
of theſe, whoſe Force they are ſure of 
eſcaping : But I. do not approve o 
ſuch a Piece of Diſingenuity, and am 
not pleas d with theſe Artifices, be- 
B CH 7 cauſe 


2 


Ornaments of their Diſcourſe. Nor 
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cauſe of the extreme Hazard and Dan- 


ger that attend them; fince a wiſe 
and ſagacious Judge will eaſily detect 


them to the Dishonour and Diſad- 


vantage of our ſelves and our Cauſe. 
Theſe Digreſſions, call'd by Quintili- 
Egreſjons are now grown out of 
Uſe, which were yet look d upon by 
the ancient Qrators, as the greateft 


if we were pleading in Defence of the 


Poet Archias, would we be allow'd, 
with Cicero, to make an Excurſion 
upon the Praiſes: of Poetry. For the 


C 


udges would foon oblige us to return 
to the Subject of the Debate, and our 
Audience ridicule us as impertinent 


Tranſcribers of Common Place- Argu- 


ments. But altho before, we enter up- 


on the Arguments, we may be allow dito 


add to the Narration, thoſè Thingswhich 


may properly be ſpoken in Commenda- 
tion of our Cauſe, that by this Means we 


may 


LY 
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may ſomewhat diminiſh the Severity 
of the Charge, and ſo engage the 
Faule s Favour, as at leaſt to obtain a 
patient hearing; yet theſe Reproaches, 
which our Accaſer may pofſibly de- 
ſerve, and we ſufficiently incline to 
to throw upon him, (if they are ne- 
ceſſary to our Defence, and relate to 
the Subject of the Controverſy) are 
not yet, in my Opinion, to be be- 
Row'd: upon him, till ſuch Time as 
we have fully deduc'd, and made 
good all the Arguments that can be 
| -ofterd on the Head. For we ought 
hardly to be permitted to impeach our 
Alccuſer, when we have not yet clear'd 
our ſelves from the Suſpicion and Im- 
putation of theſe Things, which, 


in his Accuſation, he has laid to 
our Charge: Nor can we have the 
Face to defame that Perſon, with 

| ſuch Vigour and Boldneſs as is neceſ- 
| ſary upon thoſe Occaſions * e 

ä * ve 
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have not yet convicted of a falſe Ac 
cuſation: Whereof we have an Inſtance 
in that ſharp and ſevere Pleadi ing of 
Denoſtbenes againſt Aſcbines. 
When the Orator comes to the Epi- 
logue or Concluſiom of his Diſcourſe, 
he may then ſecurely rely on the 
Aſsurance he has of the Validity of 
his Arguments, and not, as in the Fre- 
face, beſeech and intreat the Beneh in a 
humble Srain: But now being fare 
that he has the Law upon his Side, he 
may uſe all his Endeavours to gal in 
the Favour and Affection of the Judge. 
Here then is a large Field of Eloquence'; 
here one may employ all the moving 
Graces, and agreeable Ornaments of 
Speech. What was before firmly 
eſtabliſn'd by the Authority of the 
Laws, may here be hafidſomely but 
briefly repeated ; and thofe Things 
which before were ſpoken ſeparately, 
w_w now be collected into one Body, 
| that 


— 


that ſo by this Union and Con junction 
the Force of the Arguments may be 
| increaſed. Here we may take Occa- 
| fion, to put the Judge in Mind of 
the great Inconveniency which the 
granting of our Aduerſaries Requeſt 
will derive on the Publick ; how 
much the Intereſt. of the Common» 
Wealth is concern'd that this Bufineſs 
be determin'd in Favour of our Client, 
and what is the Opinion and Expe- 
Qation, both of the Learned and the 
Vulgar concerning this Cauſe. 
In theſe Prefaces and Epilagues an 
exact Equality of the Periods, and 
an agreeable Harmony and juſtneſs 
of the Cadence may even in our Age 
be obſerv d; but in urging or con- 
futing Arguments, the Caſe is very 
much alter'd_ : For the Ancients 
pleaded by Eloquenceand Preſumptions, 
but we do it with Reaſons. and Cita- 
tions. And as Souldiers in the * 
an 


f 


| 
f 
t 
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| who make a handſome Figure on the 
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and Fury of the Engagement are 
apt to forget their Ranks; ſo. we 
finiſh our Arguments and render them 
forcible rather By the Equality o 
the Sabje& than of the Period, anc 
throw off our Rhetorick, a5 we ule 
to remove the Tramel from ouy 
Horſes, by which we taught them tq 
amble, when once we ate enter'd u- 
pon our Journe. „ --- 
x How 205 | Orator is recommens 
ded'by an agreeable Behaviour and 
juſt Way of accenting his Words ma) 
eafily be perceivd from the Succeſs 


and Applauſe which Actors meet withg 


Stage ; inſomuch that they lead the 
Affections of their Audience whither 
they Pleaſe; and with the greateſt Eaſe 
in the World . raiſe. all, the Pathons3 
ind  Extiotldns of the Soul. And 
knce the Har * by its agreeable M | 
jody; is able to 


Ly 
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à calm and com 


che oa Paſhons er 2 bade 
Mind, what may we not reaſonably 
hope from this living and animated 
Mufick, ſo nearly related to the Soul 
it ſelf? For Sul are eafily ry with 
each other, as Light is by. Ligbr. 80 
that an Orator eh to 
Words and Geſtures in ſuch a Mat: 
ner as may be ſuitable to. the ſeveral 
Paſſions of the Mind of Man, and by 
this lively Behaviour animate and in- 
ſpire his iſcourſe, And yet he muſt 
remember, it ĩs an Oratot 5 ſpeaks, 
and not a Player or an, Actor. For 
it is unbecoming an Advocate to burſt 
his Lungs, and weary the Judges, or by a 
furious Way of crying and bawling, 
like a Mad-man, or a barking Dog, to 
throw off all Humanity, and Senſe, 
and Judgement, For who can be 

lieve that theſe Things! roceed from ſit 

Mind,  whichſ4 

are ef poken by thoſe who behave Prin WM 
EVEN 
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| ſelves like Mad-men and Enthuſiaſts? 
| An Advocate muſt alſo take Care 
that he be not fir'd with the fame 
Warmth and Ardour from Money as 
from Juſtice: For this is in Effect 
to hire out our Anger and Reſent- 
ment. But then in my Opinion, thoſe 
do as much deſerve to be blam'd, 
altho for a different Miſtake, who are 
neither capable of moving others, nor 
ſuirably affected themſelves, but 
d with a cold Indifference and | in 
am inſenſible Manner. For the Alt | 
ence is apt to believe, that” Pan f. is 
neither perſwaded of the Truth of 
what he ſpeaks, nor Concernd about 
the Event and Succeſs: of the Affair, 
who does not at all ſeem to be mov'd 
& I with what he fays, And then a 
Man's Geſture and Behaviour, paſ- 


be 
om üing through the Eyes into the Soul, 
ich does powerfull * excite the like Pa fions 


uſes a double=Eloquesce 
I 2 that | 


em in it: ate 


that pleads at once both with Mind | 
and Body. . Beſides, a proportionable | 
Degree of Warmth and Ardour diſ- 
olves the Orazor's Spirit and baniſhes 
Fear, that cold and frozen Paſſion: ;} 
and upon theſe expanded and aſpiring 
Wings, the Soul flyes to immortal 
Fame, Add to this that the Voice 
of the Orator ought to be ſuited and 
| 79 to the ſeveral Parts of his 
Dj courſe. Points of Law ſhould be 
.grayely urg d: Theſe Things which 
are 410, either in the Beginning © 
End of our Harangue, muſt he ex 
preſs d in a humble and ſubmiſſive 
Strain; and thoſe which are to be 
narrated ſhould be pronounc'd with « 
; middle T one. 7 Things that are to be 
ask d require a low and ſubmiſſive 
Voice; and theſe which are to be 
urg ' d demand a louder Pronunciation 
" The Beginning of our Diſcourſt 
. gught to be deliver d with a grave 
588 r 4 1 . and 
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and ſubmiſſive Tone, except in 
theſe Things which in Order to 
rouſe and excite our Auditors, in an 
unexpected Subject, do ſometimes re- 


quire ſadden and ſurpriſing Bxcla- 


mationt. And then it 1s the Buſineſs 
of the Epilogue to expreſs it ſelf with 
a joyful and triumphant Voice, but 
yet in a modeſt Way; unleſs it is 
neceſſary to intreat the Judge s Fa- 
vour, altho even upon ſuch Occafions, 
1 would not adviſe a Man to weep, as 
we find, Cicero did in his Defence of 
, 70 2070 CERN 
Our Voice muſt alſo be alter'd ac- 
cording to the Variety of Figures we 
make uſe of; for in the Proſopopeia, 
becauſe another Perſon is introduc'd 
in our Diſcourſe, a different Tone of 
Voice is requir d. In the Antitheſts, 
the Contrariety of the Subject de- 
mands à ſuitable Oppoſition of the 
Voice. In Auadiploſis, or the Repe- 
ar tition 


- 
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tition of the "Gr Word, the Sat 
Pronunciation muſt have a higher 
Accent. and a louder Sound: than the 
firſt... In an Apoſtropbe, becauſe we 
addreſs our ſelves to thoſe who are n 
ſent and at a Diſtance from us, our 
Voice muſt be more 3 and 
higher rais d. When we would affect 
our Audience with Joy and Admira- 
tion, we muſt uſe a A but a pleaſing 
A Voice; when we would 1 imprint Grief 
and Fear, a ſhrill and timorous Accent | 
is proper: We muſt pronounce thoſe 
Things that ought to raiſe Indignation 
in a loud and th reatning Manner, and 
theſe whereof People ought to be a- 
ſham d, with a Sort of fugitive Voice. 
In Tranfitions we muſt always take | 
Care gently to proceed to the End of 
the Sentence: For Nature abhors 
all ſudden and violent Motions, and 
bush aN to be led _ drawn. 


£2510 


In 


* 


ous Air, and to diſcourſe upon grave 
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In Order to form our Voice accor- 
ding to theſe different Turns of 
Speech, it will be very convenient 
to pronounce aleud, after the Man- 
ner of a Declamation, either ſome of 
our own Performances; or of Ciceros 
Oration s, or ſome of the ingenious 
Pleadings of the French Lawyers 
in Preſence of our Friends, who-are 
capable of - correcting | the Er- 
rors of our Pronunciatien. The 


| whole Man appears in the Face; 


and therefore our Countenance ought 
always to humour our Words, and be 
adapted to them: For there is No- 
thing ſo improper and unnatural as to 
expreſs trifling Matters with a feri- 


Subjects, with 4 laughing Face. We 
ought alſo to improve our Geſture by 
the decent Motion of our Hands: T6 
move them always is like an Ador, 
and ever to move em at all is like a 

| OR Statue 


better be learn d by a nice O 


I} therefore we ought to propoſe ſome 
IF — Perſon to our Imitation, 


* form and prepare our ſelves for the 


„ 6 105 4 
Skate ; but none of theſe beate 
for an Orator. But thoſe ny s may 
ſerva- 


tion of other People s Behaviour, 
than from the Peruſal of Books. And 


=. ag whoſe w_ 
ſture, in pu ppearances, by a 
happier Succeſs; has Pad the — 
Fortune to pleaſe others: And ſome- 
times perhaps it may not be impro- 
per to. conſult our Looking-Glaſs, 
while at Home in our Cloſet, we 


publick Practice and . of the 
Bar. 
There are a great many different 
Turns of Expreſſion, and Kinds of 
Geſture, which the Nature of out 
age does plainly: point out urito 
What Man that is going to 
made the Heavens would look 
ona to the Earch? And who would 


— kee 
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pronounce theſe Things which de- 
ſerve Admiration with a low and ti- 
morous Voice. The Conjunction of 
Things requires the joining of Hands; 
and the Attraction of things may be 
exprefs d by the cloſing dur Hands; 
and proportionably when the contra- 
ry happens. And if the Geſture may 
be pertorm'd by the Motion of one 
Hand, we ſhould uſe only one ; and 
that ought always to be tlie right 
Hand. But yet we muſt obſerve that 
it is not proper, the Orator ſhould imi- 
tate all natural Actions. For what 
Man that is going to diſcourſe about 
a Gun-ſmith, or Muſician, would imis 
tate their Behaviour at the Bar. Be- 
tides, the Cuſtoms of every Country 
have monopoliz d ſoine particular 
Geſtures of the Body, and Tones of the 
Voice, which would perhaps ſeem in- 
decent in other Places of the World. 
And the Faſhions that now prevail, 
5 have 


1 N f the 
have intirely antiquated, and brought 


ſtures which are mention'd by Quin- 
tilian and Tully ; ſuch as the violent 


ſtriking our * or Forehead, wal - 


king hard and diſtorting the Body; 


all which would be laugh'd at and ri- 
dicul d by a modern Audience. But] 


this is certain that he who would 
ſtrongly imprint any Paſſions in the 
Minds of his Auditors, muſt firſt endea- 
vour to excite them in his own. 
Thus we find Polus, when he was to 
act the Eledrumof Sopbocles upon the 
Stage, held in his Hands the Urn of 
his own Son who had lately deceas'd, 
inſtead of the Urn of Eledrum : gat the 
Sight whereof he drew F loods of 
Tears both from himſelf and the Spe- 
Gators. And juſtſo the hearty Atie- 
ction an Advocate bears to his Client 
| will ſo raiſe his Spirit, and inflame 
I his Soul, that his Diſcourſe will prove 
= like 


into Deſuetude many 'of theſe Ge- 


uw _ wo ld nn 1% V_Lowndb Ba AW fu it 3 


AUS Ds tld « LL. © A 7 $K{% © hand _ 


Modern Eloquence of the Bar. 75 


like violent Fire, whoſe Force and Vi- 


e · ¶gour Nothing ſhall be able to reſiſt. 


And here I cannot but expreſs my 
Wonder and Surpriſe, that, notwith- 


al- ſtanding the daily Increaſe of Expe- 


rience (the moſt excellent Miſtreſs of 
| Oratory) and altho the Body of our 


th Law is confiderably enriched and im- 


prov'd by a great many new Statutes, 
and Arguments, and Deciſrons, (the 
beſt Foundation, and moſt proper 
Materials of an Harangue) yet this 
Eloquence of the Bar does daily decay. 
The only Way I can poſſibly fall u- 
pon of accounting for it is this, that of 
old Eloquence being eſteem'd noble 
| and commendable in its own Nature 
was Cultivated, and improv'd for its 

own Sake ; and the Gratitude and 
Prudence of the Ancients return'd to 
it, not as a Reward and Encourage- 
ment, but as a juſt Debt and Tribute, 
Glory and Applauſe, and the ſupreme 

2. Ma- 


36 2 of the 


ag and Adminiſtration of 
Affairs. For thoſe divine and immor- 
tal Spirits that ſhone ſo bright among 
the Greeks, and Romans, by reſolutely 
defending Private Perſons, and gene- 
rouſly eſpouſing their Quarrels, were, 
in Confideration of their eminent Ser- 
vices, by the Votes and Su ffrages of 
theſe private Men, advanc d to the 
moſt honourable Poſts and Dignities 
of the State, and employ d in Bages 
of the Common-Wealth. 
gut now the Love oſ Money ſo un- 
happily prevails, that Nothing elſe 
is regarded, and the deſpicable Pro- 
ſpect of Gain and Profit 1 is the only. 
Meaſure of all our Wiſhes ; infomuch 
that our Modern Advocates ſeem to 
mind Nothing but their own Intereſt, 
and the ſordid Advancement of their 
private Fortunes. And by this Means 
their Genius is render d uncapable of 
lofry Delſigns, and never aiming at 
a. 3 high 
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high Matters cannot poſſibly ' attain 
the greateſt Things. Beſides our 
Judges, being defirous of acquiring the 


Reputation of Celerity and Diſpatch, 


in the Deciſton of Cauſes are not very 
fond of hearing a Buſineſs diſcours d 
upon at full Length : And thus the Li- 
berty of Pleading being deny'd the 


Orator, together. with this Freedom, 


the Art of ſpeakins handſomely has 
alſo decreas d. And then that imper- 
tinent Crowd of Procurators, whom 
Clients employ in the Tranſaction of 
their Affairs, being utterly unac- 


quainted with true Elaquence, do only 


chuſe and commend theſe Advocates, 


who have a mean and ſubtle Way of 


managing Cauſes, and do indeed 
plead with a great Deal of Caution 
and Circumſpection, but very auk - 
wardly and with a very bad Grace. 
Nor is it improbable that the Study 
of that falſe and ſophiſticated "" 


*Y „ 


144 
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7 4. Idea of the 
phy, which at preſent is ſo much in 


Vogue in the Schools, by its imper- 


tinent Quibbles, and tedious Jargon 


about Things of no Moment, and by 
its harſh Terms, and barbarous Ex- 
preſſions has very much o'erclouded | 


the Minds of Learners in the Begin- 


teach them the Roman Law. 


ning and Morning of their Studies ; 


who by this Means extremely diſor- 


der'd and confus'd are preſently ſent to 
the Doctors of Both Laws, (as ſome 
love to call them) who in a barba- 
rous and uncouth Stile pretend to 


* 


The ancient Orators, who liv'd in a 
free Common wealth harangu'd their 
Audience with a great deal of Boldneſs, | 
and believing Nothing to be above 
them, aſpir'd to the higheſt Things; 
and from a Breaſt which no ſuperior 
Force control'd, and that was affraid 
of no Body, proceeded every thing 


that ſavour'd of Liberty and was wor- 


thy 
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thy of it. For being accuſtom'd to 
plead before Free-born People they 
knew no other Limits or Reſtraint, 
than what they impos'd themſelves : 
They were allow'd to ſay what they 
pleas d; and every Thing pleas d 
them which ſavour'd of the noble Ar- 
dour of an ingemous Soul. To this 
may be added that many from that 
malicious inclination, which is com- 
mon and natural to Mankind, of re- 
ducing all to the ſame Level and E- 
quality with themſelves; becauſe 
they are not able to raiſe themſelves 
to the utmoſt Pitch of true Eloquence, 
do therefore pretend to deſpiſe and un- 
dervalue thoſe Orators, whom they can- 

not equal; and endeayour to bring them 
: | downto their own mean Condition, 
r | when they perceive, there is no Poſh- 
d bility of exalting themſelves to that 
g ſtupendious Height of Eloquence which 
r- | they have fo gloriouſly attain d. And 
TY 5 thus 


thus they make it their Buſineſs to 


y into Diſrepute, whoſe Fame and 
eputation ſhall have the ſame 
Bounds with the World it ſelf, and 
continue as long as the Univerſe en- 
dures; and fo when they appear at 
the Bar, left they ſhould be thought 
affected, they will not ſo much as ſeem 
to be Orators, and do not in the - leaſt 
aim at a polite and agreeable Way of 
expreſſing their Thoughts. So that, 
upon the whole. Matter, we may con- 
clude that this Harſhneſs and Ryſtic+- 
ty of ours, is not ſo much the Fault 
of our Genius, as of the Age wherein 
we Live. F 


THE 


bring the Art of Speaking hand ſome- 
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m By which 4a 77 oman, that hall. wurden 
tb 5 own. Child, : 2g accus'd before the 
af Men of Inqueſt, who in Scotland 
+: are Judges. in Criminal Caſes, ariſim 
Fs from Matters of Fact; and benen 
the Advocate pleads fee the Man- 


t ner of the Roman ators, wit hour 

in | adduring any Citations of the Laws 

or Doctors. 
Gentlemen of 7 que; 


1 HIS Day'y ou ſhell hade à mee 
lancholy Proof of the greater 


Safety arſe Beturity which Infants 
& enjoy 
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enjoy under the Protection of the Laws, | 
than intheBoſom of their Mothers. And 
ſince the Laws vouchſafe toemploy you 
as Minifters of Juſtice, and the uncor- 
rupted Channel, through which it is 
convey'd to your Neighbours; let 
God Almighty, the ſevere Avenger of 
violated Laws; let your Countrymen, 
who are ſo much indebted to Juſtice 
for the Defence and Protection it af. 
fords them, be made ſenſible how 
ſafely the Adminiſtration of it is Iod.- 
ged in your Hands. No Criminal 
is here impeach d by the Treachery of 
a corrupted Court, nor oppreſs d by 
the malicious Aceuſation of ſome in- 
ſolent Favorite. Here is no Bait 
of Covetousneſs in the Charge, nor 
does blind Revenge animate the Ac- 
cuſer with a furious Reſentment. The 
Laws, and not Men, at their own 
Expenſes, and from a 'paternal Care, 


cle this poor Woman for the Mur- 
der 


der of her own Child. 


ſumption an Adulterer) le 


Bed-Cloarhs, that ſo the tender In- 
7 —_— 
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For ſhe being 
got with Child in Holland by ſome 


unknown Perſon, (and by this Pre- 
her Hy- 

pocriſy and Diſſimulation ſhould be . 
diſcover'd by the Delivery of her 

Birth, (for ſhe was a great Profeſſor 
of Religion) being more concern'd 
about her Reputation than her Soul, 
ſhe endeavour'd by pernicious Drugs 
to murder the Infant in her Womb, 
and 'render it abortive. But the 
Strength of Nature prevailing, and 
overcomins the Poiſon, ſhe return'd 
to Scotland her native Country: And 
when by open Ferjuries, and ſecret 
Contrivances ſhe had conceal'd her 
Conception, ſhe reſolv'd upon the 


Death of chat innocent Infant, to 


whom ſhe had given Life and Being; 5 
and at length wasdeliver'd of the Child 
at her full Time, but yet under the 


JS 
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fant might be ſtifled for want of Re- 
ſpiration. And after ſhe. had hid it 
for ſeveral Days under the Bed, ſhe 
deny'd it with horrid Oaths and Im- 
precations, when ſhe was urg'd by a 
great many Circumſtances and Pre- 
 ſumptions, to tell where ſhe had laid 
it. But her Delivery being diſcover d, 
by the Skilfulneſs of Women, it was 
no longer in her Power to conceal the 
Crime, And yet after ſhe _ had con- 
tefs'd the Birth, ſhe endeavour'd to 
hide the. Infant ; left the. Marks. of 
the Wounds and Bruiſes that were 
imprinted on its Body, ſhiould rife 
up as Witneſfses againſt Her: And 
therefore ſhe ſaid it was drown'd in a 
Pond ; but when there it could not 
be found, ſhe would fain have per- 
ſwaded us that ſhe had taken Care to 
bury it. But at laſt, after that by a 
diſtracted and a fruitleſs Search ſhe had 


dot found it, being overcome by the 
| C 


-” 


beneath the Bed (in Order to conceal 
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* of her guilty Conſcience, and 
the Importunity of her Accuſers, ſhe 
diſcover d the Infant, but ſo preſs d 


the Bruiſes) that its whole Body ap- 
pear d to be one Wound. Gentlemen, 
If one Man had ſlain another, if a Wo⸗ | 
man had occaftion'd the Death of her 
Enemy, or an Enemy had kill'd his 
Oppoler ; even theſe Criminals would 
have been capitally puniſh'd by the 
Carnelian Law. But if this unhappy. 
Infant had been murder'd by its own. 
Nurſe, what Puniſhments would this 
Mother have demanded 2? With what 
Cryes and Exclamations would ſhe 
have ſtunn'd; your Ears? What ſhall 
we then ſay, when a Woman, guilty 


of Homicide, and a Mother of the 


Murder of her own Child, has com- 
prehended all theſe Villanys in one 
fingle Crime? A ' Greme, in its own 
N ature odious and deteſtable; 122 

8 Woman 
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Woman prodigious, and in a Mother 
incredible; and perpetrated againſt 


one, whoſe Age did call for Compaſſion, 


whoſe near Relation demanded Aﬀe- 


Scion, and whoſe Innocence might 
have deferved Favour. 


In order to prove her guilty of this 
nn Crime whereof ſhe is accus d, 


hope, Gentlemen, I may be allow d to 
take it for granted, that all thoſe are 


guilty of Murder who kill their 
Neighbour by Freachery or any pre- 


4 6 NY Defign ; and that the 
Greatneſs of this Crime is not to be 
* meaſur d by the Loſs of Blood but of 
ie And therefore one that aban- 
dons an old Man upon a ſolitary Rock, 


entirely ſurrounded by Sea, or ex- 
poſes an Infant on the Top of a 
Mountain, deſerves as ſevere a Pu- 


niſhment as if he had kill'd them 


with his own Hands, and ſheath'd his 
Sword into their Bowels. 


The Laws 
5 do 
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do not regard the Means, but the Ef- | 
it fects and Conſequences of Actions; 


otherwiſe wicked Men would chuſe 
rather to fruſtrate their Defign by 
their Cunning and Artifice, than pub- 
lickly to affront them by open Acts 


is of Violence and Injuſtice. So that by 
, this means their Deceit and Knavery 
o would ſerve inſtead of a Pardon; 
e | whileitis yet the ſame Thing to 
ir | thoſe Miſerable Perſons, by what 

ever Ways and  Contrivances their 
e Enemies have accomplith'd their wick- 
e ed Deſigns. Of all living Creatures 
f I Tofants are leaſt in a Condition to re- | 
- | fiſt any Violence that is offer'd to 
; them; and can ſubſiſt under it the 
ſhorteſt Time, when they are deſti- } 
1 || tute and depriv'd of the neceffary * : 


Supports of humane , Life. Thoſe 
who are arriv'd toa riper Age and 
Judgement, can make Shift, by 
various Methods, to eſcape the Ruine 
„55 which 
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which is threatn'd againſt em, and 
deftin'd to them; but Infants are not 
able to entreat others to afford them Il 
that Help and Aſſiſtance which they 
are not in a Condition to furniſh of 
themſelves. And therefore the Civil 
Law has made the expoſmg-of Infants 
a diſtinct Sort of Crime, and order'd 
it to be puniſh'd as a particular Kind 
of Homicide, And very juſtly; for 
N would ſpare one that was ſo bar- 
rous as to expoſe an Infant, and by 
ing it, occaſion'd its Death? 
When a Man happens to kill one who 
is advanc'd in Years, he may either 
endeavour to extenuate his Crime, by 
alledging he was provok d to it by 
ſome intolerable Injury that was done 
_untb him, or he may reaſonably hope 
that the Judges will confider the Frail- 
ty and Weakneſs of humane Nature, 
and that he was blindly hurried on 
to the Commiſion” of it by Reſent- 
| ment 


bs 
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J Inent and Revenge. But in Infants 
„t Ive cannot imagine a Poſſibility, either 
of a preceding Injury, or a ſubſe- 
quent Revenge, fince they have no 
7 Memory to render em capable of the 
„ (one, nor Judgement to enable them 
to perpetrate the other, Now of all 
Ihe Murderers and Deftroyers of In- 
4 ants a Mother deſerves to be pus 
niſh*'d with the greateſt Severity; in 


Ir * Im 
- whom the Want of Kindneſs, and 
Deficiency in Poifit of natural Aﬀe- 


” dion ĩs of it ſelf not the loweſt Degree 
of the Crime, and where not to take 
due Care of em, is in Effect, to de- 
„ prive them of their Life and Being: 
hu this Woman has not only in an 
4 unaccountable Manner neglected the 
„Preſervation of her Infant, but by her 
. I Cruelty kilf'd it, and prov'd the Oc- 
caſion of its Death. For in this Caſe; 
chat this Criminal had long before re- 
3 ſol ved 


cry! d to the Pannel, and offer'd” 
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folvd. on the Deſtruction of her 


Child is plainly evident from the 
Conſideration of this one hainous Cir- 


- cumſtance, that aſſoon as ſhe began 


to be ſenſible, ſhe was with Child, ſhe 
took. violent Poiſon, that naturally 


uſes to procure Abortion, which i 
the only Refuge and All. of theſe 
miſerable Wretches, who in Reali 


deſerve not any. By which Contri. 
vance ſhe endeavour” d to overcome 
God and her Conſcience, altho ſhe 
could not van quiſn the Strength 
of Nature; and fo adding one Crime 

to another, while by repeated Denyak 
and facrilegious Oaths, ſhe daily 
harden'd her Conſcience, and ent 800 


| _herGuilt:; . ſhe was at len h det 
ofa Child, even in 10 1 
Women were preſent, but never de 


lace, wher: 
fir'd their Afhſtance, and tho the 


their Help, whoſe Buſineſs it w N 
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ther to have intreated theirs, yet ſhe 
obſtinately refus'd to acquaint em 


vith her Circumſtances, and diſcover 


her Condition unto them. So that 
ſhe is not only guilty of refuſing to 
accept of Aſſiſtance, which is ſo bar- 
barous and unnatural a Piece of Ne- 
glect, that the Laws make it a Crime; 
but ſhe actually ſuffocated the Infant, 
by being deliver d of it under the 
Bed- Cloaths. For any new-born 
Child will die, if it lyes but a Moment 
under the Bed-Cloaths, much more if 
it continues for a whole Night. And if 
it is true which Phyficians and Mid- 
myes pofitively affirm, that if the firſt 
Breathing and Reſpiration of an In- 
fant is ſtopt it will *preſently die, 
1. what Poſſibility was there of this In- 
fant's eſcaping Death, whoſe Reſpi- 
ration was entirely ftopt for ſeveral 
Hours; and which, altho it had not 
died, the ſame Moment it began to 
we REED - Bye 
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live, yet we cannot imagine would 
have long ſubſiſted in ſo miſerable a 
Condition, when it was wallowing 
in an uncertain Fate, amidſt Excre- 
ments and Blood; being wholly de- 
ſtitute of all theſe Helps, whereof the 
leaſt js abſolutely neceſſary to the Pre- 
ſervation of its Lite? And fince in 
Law he who denys one Food and 
Nouriſhment is accounted guilty o 
his Death, how much more Reaſon, 
have we look to on a Mother a 
guilty of the Death of her Child, 
when ſhe cruelly refuſes it the 
Means of Reſpiration ; by the Want 
whereof all things that live by Breath 
ing will with more Certainty and Ex- 
pedition be deſtroy d than by Want 
of Food. And who can doubt that 
that Perſon: murder d her Child 
who ſhut it up in a Chet? And 
therefore ſince the Laws have moſt 
. juſtly provided againk all ĩimaginable 
218 | Methods 
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only in Order to prevent it, before it 


is perpetrated, hut alſo ſeverely to 
puniſh it, after the Commiſſion of it; 
can there any Ground or Colour 
of Reaſon be poſſibly aſſign d. why 
this Way that is invented by the 
Wickedneſs of Mankind, and which 
is the eaſieſt and ſafeſt, and moſt effe» 
Cual in the World ſhould eſcape the 
Puniſhment it ſo juſtly deſerves. 
Gantlemen, If ſhe had expos'd this 
Child, ſome fortunate Stranger might 


probably have fav'd its Lite, and by 
affording it ſuch ſeaſonable Help and 
Aſſiſtance, diſcover d that charitable 
Diſpoſition which its unnatural Mo- 
ther unhappily wanted, the Cryes of 
an Infant, in this melancholy Condi- 
tion, would have excited the Compaſ- 
ſion of Travellers, and its Tears were 
capable of ſoftening and mollifying 
the Heart of any Stranger in the 
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World. But a miſerable infant, co- 
verd and oppreſs d with Garments 
and Bed-Cloaths, was not only deſti- 
tute of the Help of its Mother, but 
even depriv d of the Aſſiſtance of eve- 
ry other Thing that could poffibly be 
wy f{eryiceable to it. In the other Caſe 
the Mother's Behaviour would not 
be ſo criminal, becauſe ſhe withdrew 
from fo diſmal a Sight as the Death 
ot her own Child, which ſhe was not 
Wl ableto behold : But in this, ſhe was 
# | cruel and barbarous, who altho ſhe 
| gave Life to the Embryo in her Womb, 
did yet endeavour to deftroy it by 
Poiſon : And afterwards,when fhe was 
'. dehver'd of it, could endure to ſee it 
dying by her execrable and accursed 
Hands; and chofe rather to expoſe 
her Lite to the utmoſt Danger, by 
ſuppreſſing thoſe dreadful and into- 
lerable Pangs of Child-Birth, which 
only horrid 2 piety, and moſt unac- 
TEE countable 
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and Affiftance of her Neighbours, 
when yet all the Support that can 
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countable Cruelty were capable f 
concealing, than to implore the Help 


poſibly be given to Women in theſe 
8 is very inconſiderable 
ang very inſufficient. | 
If ye ask me, Gentlemen, what Mo- 
tives and Confiderations may proba- 
ly have ind uc'd her to commit. this 
horrid Act; you are not ignorant 
how vehement and unaccountable are 
the Paſſions and Affections of Women 


both Ways; they love violently and 


hate immoderately ; ;.and to whatever 
Side they incline, they are not go. 


vern d by Prudence, but tranſported 


with Rage. So that if this RefieQicn 
concerning 1 the Sex in general is true; 
what could we expect from this Pan- 


55 ry whom neither Modeſty. was able 


= Jeri from Luſt, nor the Soſtneſs 


of e wa eee all her ſpe 
cious 


Eq 


r P * 
———— P J 
1 4 a * - —_ =— 
a * 3 - a 
K om wo dc. ; : þ 4 5 TA N Do. = b 
* —_ © —— Y 1 - * " LOL IR "IEF 3 5 _ 
3 * 4 ee. F w N * 4 * 2 1 TR” YA _— 1 
Ln PIER —— 8 6 * 0 r 1 2 7 e * . _ — — | 
bf 1 WIS-2 K . 0 n a 4 2 4 o * 42 0 Pp 3 of 1 1:36 A 5 —_— 4 * 
DI ., Fo n n rr * " or ns home rm the 2 * a 
- — : & 7 . — N . n * 1 0 8 n 
| . SIS » Lr * „ Jn ant On n» . 8 
5 " « „ as — . ' * — Tad cas * 
8 N — HTO 2: tO eats oe ad 1 — — mp — 9s rate N 8 * 1 _ 
„ 5 * * — 1 r ow” l $a > p — 
4 . was ae — * 131318 1 1 2 
8 bg * K 5 1 * — e "<a — 
, ö „ v *,- 14% Wn 47 * Us * 
kc P L * 1 
4 : _ 1 * 1 * 
A _ * A 2 j "oy uy 
* 9 * 4 4 
: * hs ad 


Coun 


"8 2. 


10008 REES wi e — ͤ eats Gn” * — —— 


56 | The op — 
cious Pretences to Piety from Wicked- 
neſs and Irreligiom? And who by the 
Death and der of this innocent 
Child was in Hopes, ſhe would eſcape 
the Puniſhment of Adultery, the 
Brand of Hypocriſy, and the Infamy of 
a Whore. | But I would fain ask her, 
whiy ſhe thonght fit to  prefet a ſer- 
vile Bapi tabroad, in a forreign | 
y to the civil- and friendly 
Enterta — ſhe met with at Home? 
Why ſhe attempt 


ed with the extreme 


Hazard and Danger of her Life to 


put away the Birth of her Womb, 
whereof all Mothers ate wont to 
have ſo tender and affectionate a 
Care? Why did ſhe concea} her big 


Belly with ſuch horrid Oaths and Im- 
Precations, when it expos d her to in- 


evitable Ruine? Whence proceeded 
that prodigious Strength which e- 
mabl'd her to perform her dome ſticſ 

iatly after her Deli- 
e 
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very. ? What was the Occaſion of 
that ſudden Terror, with which ſhe 
was inftantly ftruck upon the firſt Suſ- 
picion? From whence came that mi- 
raculous and unaccountable Diſorder, 
whereby ſhe was infatuated, to ſuch 
5 Degree, that ſhe could neither find 
nor conceal the Grave of her mür- 
n der'd Child ? Are theſe pM e infallible 
Teſtimonies of a calm a innocent 
Breaſt, or of a frightenꝰd W awaken d 
Conſcience ? And thetefore if we 
will not truſt the Laws, let us Hear 
the Voice of Naturs ; let r us take 12 2 
things for granted which the Crim 
nal her ſelf, from a Confioutiieſs bf 
her horrid - 'Guilt has been fore d 0 
confeſs $ and Jaftly let us, believe A 
mighty God who has given us fo clear 
and evident Proofs of the Truth and 
Certainty of this hainousFad, thit we 
may as ell require Sun-ſhine at Mid- 
night as demand any further Demon- 


N ſtration | 
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cious Pretences to Piety from Wicked- 
neſs and Irreligion * And who by the 
Death and Marder of this 1inhocent 


Child was in Hopes, ſhe would eſcape 
the Puniſhment of Ad ultery, 


Brand of Hypocriſy, and the Infamy of 
a Whore. But I would fain ask her, 
whiy ſhe thought fit to prefet a fer- 
vile Bani t abroad, in a forreign 
Country to the civil and friendly 


ed with the extreme 
Hazard and Danger of her Life to 


Why ſhe attempt 


whereof all Mothers ate wont to 
have ſo tender and affe&ionate a 
Care? Why did ſhe conceal her big 
Belly with ſuch horrid Oaths and Im- 

precations, when it expos'd her to in- 
evitable Ruine? Whence proceeded 
that prodigious Strength which e- 
aabl d her to perform her dome ſtic 


the 


Enterta *. ſhe met with ut Home? 


put away the Birch of her Womb, 


y after her Deli- 
very 
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very ? What was the Occaſion of 
that ſudden Terror, with which ſhe 
was inſtantly ſtruck upon the firſt Suſ- 
picton ? From whence came that mi- 
raculous and unaccountable Diſorder, 
whereby ſhe was infatuated, to ſach 
a Degree, that ſhe could neither find 
nor conceal the Grave of her mut- 
der'd Child? Are theſe thi infallible _ 
Teſtimonies of a calm and innocent 
Breaſt, or of a frighten'd and awaken.d 
Conſcience ? And therefore if we 
will not, truft the Laws, let us Hear 
the Voice of Nature ; let us take thoſe 
things for granted which the Crinz- 
nal her ſelf, from a Conſcioulneſs of 
her horrid - Guilt has been forc'd to 
confeſs ; and laſtly let us, Believe A 
mighty God who has given us fo Clear 
and evident Proofs of the Truth and 
7 | Certainty of this hainousFad,, that we 
* may as well require Sun bine at Mid- 
ght as demand any further Penn. 
1 N ſtration 


„ n 
ration, fince we have all the Argu- 
ments on our Side, which the Nature 
of the thing is capable of. bo 
And from hence we may eaſily fur- 
niſh an Anſwer to thoſe Objections 
on which the Pannel's Advocates lay 
ſo much Weight; and whereby they 
would fain reduce me to a Neceffi 
of proving that the Child was bort 
alive, fince Nothing can properly 
be ſaid to be murder d which nevet 
had Life and Being. Beſides they 
affirm that all theſe Things amount 
to no more than this, that they found 
a probable Preſumption, and that no 
Crime is to be :»fer'd from Preſump- 
tions, on which any greater than art: 
trary Puniſhment can in Juſtice be in- 
flicted. To the firſt J anſwer that it 
plainly appears from the Confeſſion 
of the Panne her ſelf, that ſhe was big 


with Child, and that the Infant wa 
born at full Time; which is alſo an 
een da} © 


aA rH ma. DVJQuc ns Sis. a_ — 8 6 2 


From the- Law ef Nature: 99 
frm'd by oculer. InſpeHion, taken by 
Women that are skill'd in theſe Mat- 
ters. And therefore by a juſt and 
neceſſary Conſequence we muſt needs 
be induc'd to-believe that the Child 
was born alive; for that which auy 
thing © ought to bade, it always pre- 
ſum d to be in it, Nor do we ſtand 
in need of clearer Evidence againſt one 
who by her Treachery, and Wicked- 
neſs has taken away all Poſſibility of 
further Proof, and endeavour d to 
conceal one Crime by another. 
Gentlemen, let us ſuppoſe that two 
Witneſses ſaw this unnatural Mother 
cutting the Throat of her own Child, 
Won 7 there be any Neceſſity of pro- 
ving, it was born alive? Or if it could 
plainly be made out, that a Mother 
expo d her Child upon the Top of a 
Mountain in a TE 7 and tempeſtuous 
Night, Would any Body have the 
Face to demand a Proof of its being 


rn 


— : 
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RS. ' of | . / 
that when the Laws appoint am Crime 


alive before ? No, I am confident, it 
would not be requir d, for againſt one 
who is engaged in an unlawful. Action, 
that which in its own Nature will not ad- 
mit of any further Proof, is look d 
es fully prov d. Nor does this Aſſer- 
tion derive any Danger or Inconveni- 
ency, either upon the publick or in- 
nocent Perſons ; ſince by this Means 
the zwenging Sword of Juſtice ſhall 
only threaten the impious and guilty 
Whereas, on the contrary, if this Wo- 
man 1 no Mother, tho actually 
uilty, thall, for the Future, be 
Frouzhe to the Puniſhment her Crime 
_ deſerves : (Altho the Murder of in- 


| 


nocent Infants is the moſt. atrocious 
Piece of Villany, and the moſt hai- 


nous and horrid Crime that can poſſ- 


T if be imagin'd) and ſo the one halt 
of 1 


d. afford 


t being perpetrated wou perl 
Beide 


an Impunity to the other. 


10% 
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. all the Ee Things without which it 
in impoſſible to prove it; altho in other 
Caſes this is not allow'd. And thus 
we find that the Servants are not re- 
gularly admitted i in an Accuſation AS 
W:teſses in Behalf of their Maſters, 
et if any Man ſtrikes a Maſter of a 
| Ro in his own Houſe, or beats 
the Mafter of a Ship, in bis awn Ship, 
the Mildneſs and Benignity of the Lam 
— 1 a friendly Condeſcention 
does always accommodate it ſelf to our 
Utility and Advantage), has in this 
Point prudently remitted ſomething 
of the Rigour of its own Definitions 
by allowing the Teſtimony of Ser- 
vants, left. otherwiſe, through the 
Wickedneſs and Malice of the Aggreſ- 
gor, the injur'd. Party ſhould want fut- 
ficient Proof. 
As to the other Argument, I anſiver 
| that altho I can adduce Preſumprions | 
Tet; Which 


it 1 be puniſb' d, they, at the ſame Time, 


ö N 
: 
z 
g 


neſses yer 


that this was a ſurer and more 'effe- 


which are more infallible and con- 
vincing than any Witneſses in the 
World, becauſe by a neceſſary Conſe- 
quence they are drawn and deduc'd 
from the very Bowels of Nature, and 
ſo cannot poſſibly deceive us, as Wit- 
eſs often do; inſomuch that 
we only rely upon their Teſtimony, 
becauſe we believe and * preſume that 
Men who are indifferent and uncon- 


oern d Spedtators will not eaſily be in- 


duc d to dami their Souls for ever by 
committing. ſo unaccountable a Piece 
of Faiſpood and Injuſtice; yet in our 
Caſe the Probation is not founded on 


bare Preſunprions, but we have here 


a poſeeve Crime clearly provd and 
made out, namely that this wicked 
Woman, aſſoon asſhe was del iver'd of 
her Child, hid it beneath the Bed- 


Cloaths, and left it in that Condition. 


Now it is plain beyond all Debate, 


1 


1 
++ 


1 * 
i 
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tual Method of killing this Infant, 
der it by Poiſon or a Dagger. Sothat 
ſhe is clearly convicted of this Crime 
by the infallible Dictates of Senſe and 


uſe of a Lam that is enacted, but one 
which is born with us : About this 
Matter we have not appointed a Lam 
but receiv d it with our Breath; not 
becauſe ſuch a Villany does not de- 
ſerve Death, but becauſe no Judge 
that thinks otherwiſe, is worthy of 
Life. Would not voluntary and pre- 
meditated Murder be capitally pu- 
niſh'd, altho there were no Law a- 
mong - = wg deer it e. was 
it not actually puniſh'd with Death, 
before there was any ſuch Cunſtitu- 


tion made? Altho we are not expre(+ 


ly forbidden to ſuffocate a Man, by 


any capital Statute, does not yet the 
Julian Law comprehend this Crime; 


and 


— 
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and tho ſome Nat ions have thought 
fit by poſttive Statutes to ordain that 
theſe Women, who in Time of Child- 


Birth call not for preſent Aſſiſtance, 


ſhall bepuniſh'd with Death, we muſt 
not therefore conclude that thoſe who 


have no ſich Law do entirely remit 


this Severity 


for theſe, albeit they 


have not enacted ſuch a Law, do yet Ih 


in their Praclice as effectually provide 
againſt it, as they who have appoin- 


ted an expreſs Statute for this Purpoſe ; 

eſpecially where the frequent Com- 
miſſion of the Crime, the Genius of 
the Age, and the Temper and Incli- 


nation of the People, (whereof we 
have the unhappy Experience amorig 
our ſelves) ſeem neceſſarly to require 


cis juſt Severity. By which Confi- 


derations, thoſe who. lately diſcharg'd 


the fame Truſt, with which you are 
at preſent inveſted, did inflict a capi- 
tal Puniſhment on on 


e Woman of 
Pert 
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perth- Shire, and another of Lothian, 
upon Account of this fatal Omiſſion· 
And we have Infinite Reaſon to adore 
the over-ruling Providence of Al- 
mighty God, in the Detection of three 
others, who, for the like Crime are 
at preſent i in "cloſe Confinement ; that 
y blo by the Remembrance of ſuch! © 
Fhorrid Act, ſo lately committed, your 
e Zeal andReſentment might be height- 
ned and increas d. But we are not 
limited by ſo narrow Circumftances ; 
for we accuſe a wicked and barbarous 
Mother, ſuffocating and ſtrangling her 
own Child ; to which heavy Charge 
the Neglect of neceſſary Aſſiſtance is 
only adjoin'd as an Aggravatzon of it. 
Nor ought ye, Goitlemen, to be 
mov'd by the ref umption of natural 
Affection in a Mother, as if this were 
of more Weight and Conſideration 
than all the Preſumptions which Thave 
addue d; * for ſhe endeavour d by 
9 Pun 


+ 


Poiſon to hinder her {elf from pro: 


* 


Ving a Mother; and after ſhe was one, 
took all poſſible Care to throw, off 
the Kindneſs and -AiteQion of a Mo. 
ther by the exeerable Murder of the 
Birth of her Womb. e could let 
hinder her ſelf rom being a. Mother, 
but: She ſoon appear d entirely void 
of all Maternal Affection. This na- 
tural Love 'was. all that the Poiſon 


could carry off, the Remainder where 


7 


of the ſtifled, together with her Child 
What did thoſe. Women hear that {4 
vour'd of a Mother, who offer'd he 
theit friendly Aſſiſtance when . ſhe 
was in Child Birth? What did theſe 


1 


through . the Rivers and Church, 
Yards? What do ye juitows perceir 
your, ſelves in her fanling and un. 
concerned Face, ſo vaſtly different 


from the /qualid Appearance, and] 


© INOUI N- 


ES HAED V1 3-700: IJ f 1 
behold in her Countenance or Geſtur; 


Bie Gr rn 
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|| mournful Looks of thoſe that are de- 


priv'd « of their Children: 2 Since there- 


off tore it did not ayail this Tufant thi 


ſhe was a Mother, let it not be an) 
Advantage to the Mother, that the 
was ſo unhappily defirous of hg 
| her ſelf from being * 7 
Gentlemen, 1 ho 15 1 will 1 pardon 
| me, if 1h ve dwe Rom b this 
Hh ation, 5 which ovght rather to be 
[furnifh'd with Tears than Words. 
Let us therefore take off our Eyes 
from t Fer ele and Kore an 


1 1 fairs re 
15 Cale Niare will Ay 180 
8 hes if and more vigorouſly” n cabin 
her Cauſe in your Breaſts, than” it is 
ö poſſible for me to do at the Bar. She 
will breſeut to 105 View tlie lovely 


this: murderd afar: 


| Coane 0 
ine 


I 

i 

| 
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108 The firſt Pleading 
- Cmiling upon its barbarous Mother, 
in the very Commiſſion of this horrid 
Act. She will ſhew you its trembl. 
ing Lips the very Moment it was mi- 
ſerably expiring, and repreſent unto 
you in lively Colours the execrabl: 
- Cruelty of this unnatural Woman. She 
will infallibly pronounce thoſe guilty 
of theDangers which from hence ſhall 
be deriv'd on Poſterity, and the Mur 
ders of our Country- Men that are yet 
to be born, by whoſe Cruel Clemenc) 
this Pannel ſhall eſcape, if it is pol 
fible for her fo to do; terrifying you 
Eyes with the dreadful Sight, and 
ſtunning your Ears with the diſma 
and melancholy Groans of expiring 
Infants ; filling your Hoirſes with Li 
mentations, and your Conſcience 
with Terrors that ſhall never have a 
Behavethen, Gentlemen, as we ex, 
pect from Perſons of your Characteſ 


— 


nd 
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and Reputation in the World, who, 
while you yet continue in a mortal 
State, have the happy Proſpect of a 
glorious and bleſsed Immortality, and 
for whom Crowns of Lawrel are pre- 
par'd in Paradiſe that ſhall never fade 
or decay, in Confideration of the ma- 
ny. extraordinary Seryices ye haye 
done your Country, by reſcuing the 
Innocent from thedevotiring Jaws of 
their Oppreſſors, and ſubduing Vice 
and Impiety by the impartial Sen- 
tences which you pronounce... Do 
ye therefore take off the Mask from 

uſt, and remove the Edge of Cruel- 
ty, reſtore Equity to our Judica- 


* 


tures, and Safety to our Country. 
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"the Civil Law, a Ship it ee 
hire Prplecke ben actual e, 


as ©" benfion ? © | 
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MY Led Prefid fident „ Neither hatred 
ful Surges of the foaming Ozegin; nor 


the Conduct and Bravery of the Hol- 


landers in Maritime Affairs, encou- 
rag'd by the Hopes of Glory and the 
pect of Gain, were able to deter 


and allthat he had, to the Mercy of 
"WE 
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y Chent from committing himſelf, 
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cke. Faithleſs Sea, and from enden 
vouting to gequire Victory and Re- 
- Þ gown to his Prince in a Slip whith he 
bad mann'd and fürnih'd at his ow 
Expences 3: actoynting\ Glory better 
than Pay, and Gpnſtancy and Fideh- 
ty to his Sovereign's Intereſt; to) be 
better than any Reward: | Andi! yet 


5 the Ship which coſt him (6 much 


rous than th Tempe 


wen 


and malicious than theRocks;/do 


not only enteavour to depri ve him of 


the Price of his Blood, but at the ſame 


Reputation; 1 in the Charge whith 


- | £4; whelwas never wanting to his 
e Prince or. Country, upon any QOccafi- 
r || on, either ih Point of Piety; or Fide- 
3 licy, or Valour, they defame him as 
fila Pirate, who treatheroully' carried 


— = N off 


new that lie has taken from tlie Ene: 


Oo and Labour, bis Accuſers moi 
s, and more 


they manage againſt this faithful Sub- 


© 
* 
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Time, umjuſtly attack his Fame and 3 


from this Repreſentation of the Affair 


= ing only 


112 _. The ſecond Pleading 
off a Ship that was purſu'd by one of 
his Majeſty's Officers, and would in In 
all Probability have fallen into his 
Hands. The Falſhobd and Injuſtice 
of which Accuſation will eatily appear 


Captain Rankin,in a Ship protected 
by his Majeſty's Authority, was crui- 
ſing along the Enemy's Coaſt; near 
vrhich he diſtover d a Veſſel call'd the 
Snail, carrying the Dutch Colours, 
which at length he came up with, 
after a vigorous Purſuit of ſeveral 
Hours, and oblig'd to ftrike Sail, be- 
nly' hinder d from Boarding 
her by the ſudden Approach of a Mas 
of War that was proudly adorn'd with 
the Enemy's Flag. But aſſoon as our 
Commander diſcover'd it to be a 
Friend, he return 'd to his Prize, and 
put ſome Mariners and Souldiers A- 
board it, by whom it was brought in- 
to Scotland, and there by the _ 

} | | A — 
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Almiral adjudged to him. So that we 
have in ſome Meaſure already gain d 
Four Point, notwithſtanding all the 
"© reclaiming of our Adverſarys, whoſe 
Arguments, in my Opinton, will not 
appear to have the greater Force, be- 
cauſe by that ſupreme Judge they have 
already been repell'd and condemn d. 
- My Lord, TheArguments of our Ad- 
ver ſaries, whereby they charge this 
Sentence with Injuſtice do plainly 
ariſe from a quite different Narration 
of the Matter of Fact. For the Mark 
Jof War, as they pretend, attack d one 
of the Enemy's Ships, which was the 
Convoy af three Merchant- men hereot 
the Snail was one; and duting. this 
Engagement, while thoſe under Pro- 


+ | tection were endeayouring to make 
their Eſcape wich all imaginable Ce- 
lerity and Expedition: They accùſe 

Ranken of treacherouſly carrying off 


one of them, which would certainly 
* 


114 The ſecond Pleading 
have become his Majeſty's Prize. And 
were this allow'd, they fay, it will 
come to paſs, that nothing ſhall for 
the future fall to the King : For 
it will always be carried off by 
theſe mercenary Fighters, who ail 
after the Men of War, as we find in 
the Fable, The Lyon is followed by the 

e Wolf. And when any of the 

Royal Fleet ſhall happen to attack one 

of the Enemy 's Ships, they by Treache. 

ry robbing them of their Booty, will 
leave them Nothing but a bloody Vi. 

Cory, and an empty Triumph; and 
-fo the Prize ſhall not be the Reward 
of Loſſes and Valour, but of hidden 
Treachery and ſecret Fraud. 
Y Lord, The ſecond Argument o 
our Adverſaries, as they tell us, is ta- 
ken from the firſt Principles of the 
Civil Law 3 in which we are toll 
that it is not he who is firſt poſſeſo d 
of a thing, but he who is firſt engag q 
Y ie 191 7 = 532 30 "IF 
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15 its Purſuit, that ac uires a Title to 
| So that if two erſons happen 
— Ws a Jewel lying upon the 
Shore, he who firſt perceiv'd it and 
not he that firſt ſnatch'd it with his 
Hand ſhall be accounted the lawful 
Owner. And juſt ſo a Man who diggs 
| 2 Treaſure will not loſe his Right by 
the Interpoſition of another 'Perſos, 
who, (while the firſt is employ'd in 
the Search of the Thing) has the good 
Fortune to light upon it. Add to this, 
that in the hunting of wild Beaſts, 
which has the neareſt Reſemblance of 
the violent Manner of Occupation 
that is uſed in War, Trebatius is of O- 
0 pinion, (a). © That the wild Beaſt be- 
tal comes preſently ours, and ſeems to 
hell de ſo as long as we continue our 
o © Purſuit; but that if we give over 
; the Chaſe, it is no longer ours, but 
; appertains to him that ſeizes it; and 
8 See a cee 7 4 2. 1 F thete- 
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© therefore, if in the mean Time, 
vile we are purſuing our Game, 
. another ſuatches it from us with A 

Deſign to acquire the Property of it 

© to: himſelf, be ſeems in our Judg- 

ment to be guilty of - Theft. - And 
_ altho? the Opinion of Trebatizs. is re- 
 pudiared in that Law, yet that by the 


La of Nations it is univerſally efta- 
dliſh'd, 


c very much to obtain among Hun: 
© ters ; for altho' I am not yet actual 
*lyin | Foſſeſſion of the wild Beaſt, yet 

+ it isnot lawful for another to ſnatch 
Dit from me and treacherouſly to in- 
- © texpoſe when I am engag d in th: 
* Parfuit. And this is ale agree 
able to the Sentiments of Baldwen, u 
Tis ſame Par. For neither, ſay 
en os Aer med bros 

2 bh. Wan 


2 
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from Minſingerus (a) 
ens Words are theſe, * Which O- 
« pinion ofT rebatius ſeems at this Time 


| © bour, 
an intolerable Piece of Injuſtice that 
his Pains and Induftry ſhould be fo 
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want Reaſon to ſupport it, ſince 
*-we ought not only to abſtain 
from that which is anothers, but 
* alſo from that which is juſt upon 
© the Point of falling into bisl lande ſt 
ve deprive him of his pleafing Pro- 
* ſpe, and invade his promiſing 
* Hopes, which have probably coft 
* him a great deal of Toit and La- 
For who would not think it 


much defeated and' wearied out ? 
Nor does this only obtain here, but 
even takes Place in Jurisdidons ; for 


in them there is ſo much Room for 


in. Prevention that he who firſt cited the 


Criminal, and not he who firſt pro- 
nounced the Sentence is always ſure to 
be prefer d. For when once the 


Judge has begun to proſecute his Right, 


he will not be prejudg d by the Emu- 


lation and Induſtry of a neighbouring . 


Jurisdiction. ER Ah 


. 
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0h Le, The third. 1 of 
ur 0 verſaries is taken from the 
Rules of War: For fince the War. is 


carried on at the King's Expences, and 
the Laws of Military Diſcipline are 
conſtituted and enatted by him, he is 
always prefer d in the Diviſion of 
the Booty which is preſum'd to be 
. acquir'd by the publick Power and 


not a private Hand; and therefore it 
always falls to the Share of bh Repu- 
blick, and the Prince; = geſses and 


Rewards being beſtow'd upon the 
Souldiers and Allies according to.their 
Merit and Bravery, and in Conſidera- 
tion of the eminentServices they have 


done. the State. As Grotius informs 
us at length (a). : So that in the pre- 
ſent Caſe, fince Rankin has done No- 


thing, the Man of War — ſuffi- 
cient for the Victory, they affirm that 


he deſerves Na for his Pains. 
: ut 
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But yet, My 1 Lord, notwithſtanding 


off all theſe plaufible Objections; con- 


actual catching of them. (4) K There. 


tend that this Prize ought to be ton- 


fru d in Favour of my Client, and 


therefore do offer the following Argu- 
ments to your Lordſhip's Confidera- 
tien. The Compilers of the Civil 
Law, endeavouring to 'eftabliſh the 
Property and Dominion of Thing . 
(that ſo theſe Things which ate mn 
their own "Nature -/\moſt valuable 
might have the ſureſt and moſt molt 
Foundations) are of Opinion that the 
Dominion * things whichwe purſtie, 


does not depend upon the wandrijig 
and uncertain Intention, but on ou 


* fore wild Beaſts & Birds; andFiſhes, 
© and all living Creatures which Are 
© born 1 in td Ses Air, 'or Earthi, aſ- 
© ſoon as any Perſon has' catch'd ther, 
d preſently become 1 the Law 
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9 s 12. Inſt. de Rer. Div. 


155 The PRE] Pleading 
Nations. (a) After the fel 
anner thoſe things that are taken 
' — the Enemy — the Law of Na- 
| * tions belong to them whocatch them. 
_- 0 all living Creatures which 
No are catch'd either in the Earth, Sea, 
1 r Air, do then appertain to thoſe 
© who take them. From which Pla- 
ces it plainly, appears that the Laws 
were unwilling to expoſe the Mea. 
ſures and Foundations of Right oh 
Dominion to the Humour of the Fu 
and to commit them to doubtful — 
uncertain Conjectures, leſt by - this 
Means, Witneſses ſhould become Fudge: 
and Judges behave like Tyrants. For 
what looſer Method of diſcoyering 
the Truth can poſſibly be invented 
than to admit the Depoſition of a Wit. 
neſs concerning the Probability of a 
Thing, and whether it was poſfible 
lor the Ship to eſcape. And what 
 Credic 
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credit is here given to the Senſes? eff 
therefore 5188 ſhould be at a Loſs 
how to determine this Matter; they 

ire in ſuch Caſes, Corporal, Adſual 
oP Natural Foſſeſſion, which being 
ſubject to our Senſes, can neither fail 
nor derbe us. And therefore (a) 


Neva, the San 
© minjon of 


Thi 


ſays, 1 That the Do- 
s ariſes from uapural 


and that the Effects of 


: „ Dolleſhon, 


it remain in theſe Things which are 
* taken in the Earth, Sea, or Air; ; 
for they immediately belong to 

them who firſt attain 5 Poſſeſſion of 
them. Which Poffeflion Theot ug: 
“ calls natural Poſſeſſion, when a bing 
4 ' appertains to him who catches it 

, per as Vinniuss obſerves; Alte 4 
bare Inclination to take a Thin is ſuf⸗ 
ficient to retain the Poſſeſſion of it. et 
it 1s abſolutely neceflary that there Be 
a a N and wala At p. 


4 


* 


TT I, F T x & aum. 
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prebenſſon of it at firſt, Add to this, 
() © That it is ordain'd, that a 
wild Boar, taken in my Net, does 
not belong unto me, altho' Iam poſ- 
ſeſs'd of it, unleſs (as Bart. obſerves 
© upon that fares Lactually take it 
© with 3 5 
The Words of the Law are theſe, 


A wild Boar chanc'd to fall into a , 


Net which you had laid for Hun- 
ting, and when he was lying ham- 
'C per'd in it, 1 carry'd him off. Now, 
4 c whether or not do I ſeem to have 
- © unjuſtly deprivid you of you 
© Boar ; and if you imagine you had 
any Title to him, ſuppoſe I had re- 
ſtor'd him his Liberty and let him 
© looſe into the Woods: Whether in 
this Caſe would he have continu'd 


"© yours of not? And what Adm . 


could you have againſt me: Pray 
© whether an Action in factum. He 
f Y an- 


N 1 
(4) In L. 55. fl. De acq, rer. Dom. 


* 


© would ceafe to 


From the Law of Nations. ,.. 123 
© anſwer'd, let us conſider the Net, 
© becauſe the Caſe alters, if I have 
6 plac'd it in publick or private 
Ground; and if in private, whether 
in my own or in that of another Per- 
© ſon; and if in another's, whether 


- 1 


1 have laid it with the 


* 
— 


nſent of 


© the Maſter of the Ground, or with- 


© out his Permiſſion, Beſides, it ought 
* to be conſider d, whether the wild 
© Boar ſtuck ſo faſt in the Net, that he 
* could not poſſibly have extricated 
© himſelf; or if by longer ſtrugling, he 
might have difintangl'd himſelf from 
it. Upon the whole Matter, I am 
© of Opinion, that if he had fallen into 
© my Hands, he would have belong Ad 
© unto me ; but, if you had given Him 
his natura teeth that Means lie 
G mine, but ſtill 1 


8 upon your Fa * Deed. 
ag 2 


© would have an Aion y ry you 


nd there- 
fore 
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fore Puſſend. (a) afhrms ,- U That b 
Move les, in Order to their becoming v 
| ours, ſtantl in need of corporal Anpre: II 
benin, and dught to be remov d from u 
he Place in which they are, into our fa 
© Cuftody and Poſſefſion: And there. {| /; 
fore the young ones of Birds, and Ii 
c Whel; 8 of wile Beaſts remaining in 
their Netts or Caves, do not become + 
© mine, altho' I have touch'd them, I w 
© unle(s Lactually remove them, and If 
i ( 

i 

* 

q 

0 


Secondly, My. Lord, That natural 
Poſſeſſion is requird, in order te 
attain Dominion, does not only ap- 
pear from theſe poſaive Definition, 
and ſeveral others, but alſo from the 

eaſon which is aſſign'd for it in 
the Laws themſelves. For ſince Ap- 
#rebeu/ion is a way of acquiring, Domi. 
| nion which deſcends from the Law of 
| Nature, it is reaſonable that it play + 
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be compleated by corporel Poſſeſſion 
which is only accounted natural by the 
Doctors, as tie Methods of acquiri 
which deſcend from the Ciuil | yu Are 
alſoconfirm'd & eſtabliſh'd by Czve[Poſ» 


(Aen. Belides,as the Inf.(a)t7 Dig. 6. 


inform us Many Things may hap- 
pen and fall out, which may hinder 
* the wild Beaſt from being taken. To 
which may be added what Grotius 
ſays, Cap. 5. De mari libero. After 
we had found out Property, ſays he, 
ſucha Law was made about it as imi- 
tated Nature. For as at firſt, the Uſe 


of Things was ezercis'd by corporal 


Application; from whence weafhrm, 
Property firſt aroſe, ſo it was thought 
convenient that by the like Applica» 
tion the Property of every Thing 
ſhould be attain d. This is what 
© we call Occupation, which is a Word 


S 
N 


excellently accommodated to thoſe 


. 
&. * 
= RE Eat 3 4 


Things 


(4) De rer. div. 5. 13+ 6, L. 5. 
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5 Things that were common before, 
And in the fame Chapter, Grotius tells 
us, © That Occup 


ation in Moveables is 
N 8 Apprebenſion, and the Applicari 
* on of one Body to another. 
And this is > aq fully Pen by 
aral, For perhaps, ſays be, 
The wild Beaſt, which Thea wound- 
© ed did ſuddenly diſappear, ' or hin- 
der id me from advancing further; 
© or while I was engag'd in the Pur: 
© ſuit, I might chance to fall into ſo 
© wild and uncultivated Places, 'that 
© it would be impoſſible for me to fol 
© Jow out the Chace. All which doe 
excellently agree with true Philoſo. 
Phy, right Reaſon, and the puref 
Principles of the Croil Law. For how 
can that be call d ours which ſtill en. 
joys its natural Freedom. Nor is it 
poſſible for two Men to be at once en. 
tirely Maſters of the ſame Thing: And "I 
ſince as yet it either ny: be mine, off 
eee 
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may not, we ought to conclude that 
|| it does not belong unto me, te the 
| Concluſion ſbould always follow the wea- 
her Part. 

1 Thirdly, My Lord, Ifour Right and 
Property did not depend upon this 
Mark of acquir'd Dominion, deman- 
ding actual and corporal Poſseſſon, where 
cou d we poſſibly drop our Search and 
inquiry ? For all other Marks of 
Poſſeſſion are very. degeitful; fo 
chat when the Law preferring Cer- 
tainty to Equity, requires exact and 
"| determin'd Rules, whereby all other 
oli Things, tho in their own: Nature ne- 
ver ſo ſmall and inconfiderable, may 
be preciſely fix d; yet Dominion and 
I the Property of Things (which are 
Points of the greateſt Moment and Im- 


| portance) would be left doubtful and 
undetermin d. 


en] How could we without this Poſſeſ- 
ſon Hacke to the Souldier tlie Pro- 


| per * 


viene like the Winds and Ocean; dh 


18 The ſecond Pleading 
perty of his Booty, the wild Beaſt to 
the Hunter, a Jewel to the Finder, 
and a Treaſure to the Perſon that 8 
diggs it ? But of all Things that can 
be apprebended i there is Nothing 
more uncertain than a Prize taken at I in 


require. actual Poſseſfſon, where the E. 


which it depends, is doubtful and wa- 
vering. For how ſoon may the gail, 
which a little while before were 
fwell'd and full blown cleave to the , 
Maſt by a ſudden Calm or be violently; 
torn away from it by a dreadful Tem- 
peſt. Nor is it improbable that theY;;. 
Ship it felf may either loſe its Way, Her 
by the Interpoſition of dark and low-l,- 
| 8 or be unexpe ctedly ſunk Ah 
in the Waters by ſpringing a ſecret 
Leak. Beſides, an unhappy Quarrelf 
among the Mariners may ftop its Car- 
reer ; or the Error of an ignorant Pilot. ge 
3 may] 
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Jof their Trumpets ſhould be diſtracted 
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may ſo divert its Courle that the Pafs 

ſengers ſhall Joſe both theirHopesan 
. Fourthly, My Lord, I would think 
it neceſſary, that in War, more than 
in any other Sort of Occupation, Jos 
ninton and Property ſhould he deter- 
min'd by certain Bounds, : For who 
would expoſe his Life and Blood for 
ſo doubtful a Prize; fance at this Rate 
he would have no other certain Pur» 
chaſe, than,painful Wounds, and. the 
claſhing of Swords would be turn d 


Into Debates of Law? And how in- 


mat Souldiers, amidſt the Jond Note 


of their Arms, and the{hrill-Clangont. 


icetys, and Subtletys 


** 


by the refin? 
01. 


the Bar? This would arm them 
apainſt each other; and we cannqt poſ- 
Inbly imagine any Thing that mote di- 
Com? 


Rily tends to the Pre; 


1 „ 
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Common Wealth, than by theſe Dif- 
ficulties to diſcourage Souldiers from 
purſuing the Enemy ; who would not 
endeayour to take them in theirFlight, 
altho they were routed and diſpers'd 
by their own Troops: And after the 
erchant-Ships were ſcattered by the 
Royal Fleet, none of the Privateenſſ* 
would vigorouſly purſue them, being 
ſenſible they would gain no Prize tolle 
themſelves by ſo doing. By which}. 
Reaſons and Conſiderations our L.. 
wyers have been induc'd todetermineſ 
that every thing which is apprehended 
does, without any Manner of Diſtiu- 
Ction, appertain to him that takes it 
And as Alberic. Gentil. de Advocat. (a. 
fays, Thoſe things that are yet to 
2 be catch'd ought not to be look d. 
upon as already taken and gain d 
© from the Enemy. Nor was it ever 
doubted that theſe Souldiers ſhould 
„ 
„ NH = 


1 
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receive the Ranſom who have taken 
the Captives, altho others by routin 
and diſperſing them were the Occafi 
on of their Flight. Nor is there any 
Kind of War, in which the Liberty of 
taking Priſoners ought to be further 
extended than in this which is ma- 
nag d and carried on by Subjects at 
their own Expences. . And indeed a 
dea Engagement is ſo bloody and ter- 
ible a Sioht that this Liberty ought 
o be indulg'd them inſtead of Pay, 
and this Pay ſhould be augmented u- 
pon the Account of the Danggrs to 
which they are expos'd. And it 1s 
certainly better to enrich, the Subjedt 
by ſuch à Licence than among ſo ma- 
ny Subtletys and Ambiguities to ſuffer 
the Enemy ta eſcape. Beſidęs, by a 


Law, that no Man ſhall 


- 


ſpecral Statute of Ja. 2, (B) it is pro- 


vided in our 


Violently deprive a Souldier of his 


-R 2 * Cap- 


(8) Parl, 12. Cap. 57. | RE. 
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tive, or any Thing he is ſſeſs d 
7 9 Lo th 5e that 5 An. 
A ceſtors look d upon Poſſeſſion. as the 

only infallible Mark of 8 ac. 

quird in War, and underſtood it to be 
only ſo far acquir'd as the thing it ſelf 
was actually poſſeſs d. 
3 ty. My 224 Attho) adtual. and 
oſſeſſion were not abſolutely 

ar yet it cannot be deny id that 
the firſt Aggreſſor ought then only to 
* preferf d when the Purſuit is 455 
Inſtit. de rer. div. © The Swarm af 
© Bees alſo which flew. out of your 

Hive is only underſtood to be yours, 

Las long as they are within your 
© View, and the Purſuit of them is 
+ nor difficult, otherwiſe they apper 
+ tain to him who. has firſt the, ood 
"hh Fortune to catch them. Upon 
"which: Account, the Civilians acknow- 

edge, that the Difficulty of the Chaſe 


eh ewe off all 1 of Domini 
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Things which are our own,howmugh 


that this 8 ca 
got out of the Pur ſuer s Reach, or at 
leaſt, that the Purſuit of it was ve 
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13g 


on, has pleas'd yers, upon this 
Conſideration, becauſe it was more 
advifeahle toluffer the Prize to fall in- 
to the Hands of one Subject than in- 
tirely to baffle; their united Attempts, 
while every one of em was render d 


uncertain and inſecure of his Right. 


And if this Diffculty of Purſuit could 
transfer the Dominion, even of. theſe 


more can it hinder the Acquiſition of 
thoſe Things which ill, retain, their 
Liberty 9 Freedom? In our Caſe 
it is 3 and ſhall be made out 
and inſtructed, by convincing Proofs, 
Fas lapd and 


difficult ; for it- Caifd faſter than A 


Ship which i is ſwifter than this, and 


he 1 overcomes the: Man. that has wau- 
gui d me, W in. * OUTCOME me 
" " =_—_ 


*R 
WF 
4 
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Beſides, the Purſuer was hinder'd 
by taking other Ships; and if we'll 
be pleas d to compare the Celerity and 
Expedition, with which this Prize firſt 
fled away, with the Diftance at that 
Time between it and it's Shore; it 
will plainly appear, that it was im- 
poſſible for him to have render d him- 
felf Maſter of her. And this further 
appear d from the Teſtimony of ſome 
Mariners that belong to a Ship of our 
Allies the French, which beheld the 
Engagement. By which Proofs the 

High Admiral (whom we muſt needs al- 

Jow to be the ableſt Judge in theſe 
Matters) was ſo fully convinc' d, that 
he adjudg d the Prize to Captain Ran- 
kin ; fo that the Authority of a Sen- 


* 71 i, 


have already adduc'd. 
Ny Lord, As to the Arguments of 


our Adverſarys if 1s anſwer'd, that 


a 7 5 holes does not 
By 5 * | 


| tene is added to the Arguments we 


„. Dec 6 © rennen 


Pre 


pot allow'd to do out of Spite and 


it, nor with him who diſappointed 


o 
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deprive one even of the Hopes of Do- 
minion. I do indeed acknowledge 
that many Things are lawful in 
their own Nature, which we are 
lalice to our Neighbour, and that 
Treachery does very much vitiate a 
Man's Right and Title. And there- 
fore the Laws,Authoritys and Deciſſons, 
adduc d by our Adverſaries; do not 
at all concern us,fince they preſuppoſe 
a treacherous Interpoſition, whereas 
we uſed no Fraud at all. We have 
nothing todo with the Jewel that was 
tarried off by him who firſt perceiv d 


the wearied Induſtry of the firſt Hun- 
ter, rior with the wild Beaſt that was 
wounded ataDiſtance but not catch d, 
fince in our Caſe, the Hip did not re- 
ceive any Shot of the Enemy. So that 
our” Adverſarys cannot be prefer d unto 
us, even according to the Opinion of 

35 re- 
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Trebatiu(altho' it is repudiatłd by dur th 
Law) fince the Prize had not ſuRtain'd N** 
any Dammage by their Cannon, which 
yet does nat render a Ship do unfit for 
ght as Wounds do a wild Beaſt. 
But ſuch a Caſe would indeed ſome- 
what concern us, if we ſuppoſe that 
two Perſons, in different and oppolite 
Roads, chance to diſcover the ſame I? 
Jewel, of which he would n kl 


a» 


acquire the Dominion who firſt too 0 
it up, altho' he perceiv'd it laſt. And 
*thohe who was digging a Treaſure & I 
employ'd in its Search, would be migh- | 
* drfappointed by the Interpoſition I 
01 vne, who, being acquainted with his “ 

n, and envying his good. Fortune, 


thould in the Night-time, or by any 
-other fecret , Methods endeayour .to * 
prevent him: Yet it is beyond all Co- Þ* 
Your of Debate, that one who began d 
to dig after him, and knew ner 
of the Matter, but pierc'd through 
- | | . the 


* 
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the oppoſite Part of the Wall, would 
acquire the Property of the, Treaſure; 
which has a very great Affinity with 

the preſent Caſe. „ 


% 


For we were ſo far from diſappoin- 
ting the Induſtry of another, that his 
Majeſty's Ship was not within View 
of the Prize when Rankin attack d it, 
but was at that Time employ d in ta» 


Fking another Ship; inſomuch that 


our Prize would in all Probability have 
eſcap'd, as appears from the Proofs 
we have already adduc'd. Nor has 
that Argument any Force which is 


Y taken from the Prevention of Jurisdi- 


tons ; for in theſe neighbouring Ju- 
risdiclions, both of them have a pre- 
vious Right of Citation: But this 
Right is deriv'd from Priority of Dili- 
gence ; nor is it preſuppoled but. ac- 
quir'd. And then the Teftimony of 
Crotius, upon which our Adverſarys - 
lo much rely, ſeems, in my Opinion; 
Lis rather 
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Father plainly to confirm than an 
wy to weaken odr Cale, For (4) 
© he requires natural Poſſeſſion in thi 
6 #itural Way of acquiring, and ad- 
& duces the Laws I mention'd before A; 
and iti . he coticludes, * That z. 
ny Kind of Poſſeſſion is not ſufficient, 4 
but that a firm and undoubted one 
is requir'd.' And, which yet ſcems-- 
harder than an) Thing I have ad: 5. 
vanc'd, be tells l, “That theſe Ship, 
© only oughit to be accounted lawtul 
© Prizes which are brought into our 
© Potts and Harbours, or have con. 
© tinu'd in our Power for the Space 
© of four and Twenty Hours.“ And 
altho among thoſe who ſerve for Pay, 
the Plunder belongs to the General 
yet it is unreaſonable that this ſhould 
obtain againſt theſe who get nothing 
for tlieir Pay but the Prizes they take. 
And therefore, Tract. de Maribis, (6) 
1 —— dai he Mm 
_ In lib. 4. Cap. 6. Num. 42.00 C. 4 3 
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| have faird dither befote ot 8, Aricl. 
in ſore Meaſ ure, open d 25 Ws 
J unto them, they 17775 ccof rin. 


| What can be 245 ifl 
* ficant than n a ITED cu 
we imagine a Caſe that has a, mas 
Reſeniblance of ours. , $6 that. M 
Lord, theſe Getitlemen plead the £667 aſe, 
of the Exchequer, and we of the Prints: + 
They.endeavolir to increaſe his Riches; 
which are often uneaſy to the Subject; 
but we ddvanee his Glory. and Re- 
bon. And if the Caſe of the Exche- 
© er is never ſo bad as under 4 
Prince, it is then certainly worlt when. 
Ae Rewards of Glory and Gratitiide 
are brougfit i into the Treſaury. Happy 
ond proſperous Government which 1 
I fipported by Falicarures, that haye 
nore ere to tlie 5 * thai to es 
2) XA Za 
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Excheg = Princes are indebted to the 


Laws for every thing they poſſeſ but 
by the Increaſe of the reſaury Vice 
are toooften maintain d. And there. 


fore with  Javolenis (a e, 1 conclude 
© That he is not much in the wrong, 
© who in doubtful Caſes does readily 
© anſwer againſt the * ; 


7) L. 10 F De der F ert 


. n 4 
&- + ig * 4 Mm . 
* a 3 * 


Kan V1 Eon 1 AW. 


* 1 4 4 * i 4 * 
1 * # F E * 4 1 24 _ * < = 


Whether the bare Atierapr is Capital 
5008 4. in the —_ uy Allee. 


MAY it Pint your Lirdflip N Lec 

us remove the Spleridor Yom 
numerous Aſſembly, which this new 
and ſurprizing Com plication of Crinies 
in the Perſon of the Pannel has invi- 
ted thither; the Eloqwince of his Ad- 
' | 2ocates, * whom, much againſt their 
own laclination, your mereiful Com- 


. mands 
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mands have oblig'd to undertake this 
unaccouritable Defence: The Popular 
Air of thoſe that ſeem to favour his 
Cauſe from the Spite and Malice they 
have conceiv'd at Bray Magiſtrates 
10 0 Au t 

mina EE. and —— and load- 
ed with ſo horrid a Villany, "that eve- 
ty Circumſtance of it without the At- 
tendapce of the ret mi ht by it ſelf a· 


Cri Wd 


lingArms contrar tothe Cannons of the 


5 = econ 


Not 4 ted 2 2 a fore: —_—_ 
— 5 Villany but à ſacrile- 
gious Crime O ford of; Miſchief, 
and ſo hold and greedy an Taftrurmbnr 
2 — 0 proper for the 
LLOmaition ofthe moſt barbatub bs and 
unat᷑· 
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From the Civil Law. 143 
unacountable Actibus, that he was 
not frighted from his Deſign by the 
ſacred. Character of the Arch-Biſbop 
whom he invaded, but in Preſence ofd 
numerous Multitude; and in the Face 
of the Sun he had the lmpudence 
to attempt this open Parricide iti 
the Streets of our Capital City. 
And yet if his Wickedneſs and Im- 
iety had ſtopt here, he might have 
ound the Clemency of his gracious 
Sovereign, even overcoming the Hai- 
nousneſs of his Crime; but this abo- 
ninable Wretch, looking upon him- 
ſelf as unhappy in his lucky — : 
| e 


intment, did frequently repeat t 
> Crims in — panel en 
and greedily inſinuated to his accur- 
ſed Brethren, how deſirable, and, 
good God ! How holy a thing it 
would be to deſtroy all the Biſbops of 
our Church. He was once overcome 
by the dreadful Conſciouſneſs of his 
F 1 


144 Tue third Pleading: 
Crime, and withdrew himſelf from 


Flight into foreign Countries, but 
God Almighty brought him back, with- 
out any other Guards than divine 
Juftice, that ſo the Severity of his Pu- 
niſhment might ſtrike Terror into the 
Wicked, and comfort the Good, being 
inflicted upon him in the fame Place 
where he committed the Crime. Hot- 
rid Impiety'! 'Whoſe very Defence 
exceeds other Crimes ; for- to affirm 
that he wasinduc'd to perpetrate this 
execrable Villany by the Light of his 
Conſcience, and the Influences of the 
Holy Ghoſt is in Effe& to transfer the 
Guilt of it upon God himſelf, and to 
make the Avenger of Sin both the 
Sharer and Author of it, and is not 
only to commit the Crime, but to ca- 
nonixe it, and recommend the Com- 

miſſion of it to Poſterity by the Hopes 
and Proſpect of eternal Life. As of 
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the Divine Ma jeſty which is gloriouſ- 
ly ſurrounded with ſo numerous Ar- 
nies of Angels, either were not uſt, 
or too long delay d the Execution of 
his Juſtice ; and therefore he ovght 
to take up Arms, left Truth and din- 
cerity be hidden and ſüppreſs' d. I 
am not ignorant that God Almiohty in- 
ſpir'd ſome under the 0!d Teſtament 
with a ſacred Reveage and Reſent- 
ment of Crimes, (in the Jewiſh Theo- 
racy, when he himſclf was inſtead of 
King , unto that People) who. are 
called Zeloteg, and whoſe Power, td 
prevent theD- -lufion of their Country- 
Men was confirm'd by unuſual Mi- 
racles. The firſt and moſt eminent 
perſon among them was Phinehas | 
but, this Sect ſo polluted their Zeal by 
2 Devotion that was warm'd and tranĩ- 
ported to a Degree of Madnels, and by 
committing, upon all Occaſions, the 
moſt violent Actions of Rapine an 
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Injuſtice, that Grotius Annot. (a) tell 
* us that the Boldneſs and Impu- 
© dence of theſe People, whom Joſi 
© phus calls Zelotes, daily increaſing did 


at length raiſe the Anger and Indig. / 


* nation of the Romans arid proy'( 


© fatal both to their Temple and Ci. 
ty. But after the Incarnation of out: 
Bleſſed Saviour, God Alnnghty did only 


make ule of ſpiritual Arms, and w hen 
the Sons of Zebedeus call'd for Thun- 
der, Jeſus anſwer'd them, Ye know 
not what Manner of Spirit ye are of: 
And when St. Peter had unſheath'd 
his Sword in Behalf of the Savigur of 
Mankind againſt the baſeſt of Men. 
Chriſt himſelf who was God. Man re- 
jected that innocent Defence, which 
would have been the Effect of Anger 
and Refentment. | 
But, My Lord, Let us now manage 
Os 5 
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the Charge itſelf, in which we ought 


I firſt to prove that the Pannel contriv'd 
Ice Death of the Arch-Biſhop of St. 


Andrews : - that i in Order to put his Hel- 


1% Defign in Execution, he walk'd 


the Streets fora long Time with a Pi- 
fol about him, which he aim'd at 
that Reverend Prelate, while he ſat in 
his Coach; but being ſtruck and a- 
maz d with the Terror of his guilty 
Conſcience, he diſcharg'd it with a 
trembling Hand, and wounded the B.- 
hop of Orkney, in the Arm, who. was 
next to the Arch-Biſbop. ; „ upon which 
he fell ill ofa lingering Diſeaſe and died. 

Now the Probation of theſe Crimes 
does not depend upon Mitneſſes or re- 
note and deceitful Preſunptiong, but 
the Confeſſion and Acknowledgement 
of the Panel himſelf; and that not 
extorted from him by Racks and 
Torments, nor inadvertently falling 


from his Mouth by a but 
ET fre- 
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frequently repeated, and adminiculat- 


ed by a great many egnant Cir- 
cumitances; inſomuch that this 
Charge and Accuſation of the moſt 
hainous Crimes is made good and ſup- 
ported by the moſt convincing Proofs 
. My Lord, That this Attempt, tho it 
proy d ineſſectual, ought to be capital. 
Jy puniſh'd, 1contend from this three. 
| bd Argument. Firſt, Our Lawyers 
agree that the Deſign ought to be as 
leverely ue as the Effect; and 
in mote hainous Crimes, the bare At. 
tempt is puniſh'd with Death, where 
the Criminal did all that he could, and 
carried on his Defign to the utmoſt 
Act. And this I believe, was intro. 
duc'd as well in Favour of the Perſon 
invaded, | as in Prejudice of the Ag: 
greſſor. For the Laws, conſulting 
tlie Safety and Security of Mankind, 
oppoſe the firſt Motions and Attempt 


ef lojuſtice, and have provided for 
us 
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us at a Diſtance ; Juſt as Men uſual- 


ly do, who preſerve and prote& any 
thing that is valuable by covering 
it with many Folds, or with a Wall 
or Seal : And fince the Reaſon of pu- 
niſhing Crimes is not ſo much becauſe 
ſuch a Thing is done, as becauſe the 
ſame Thing is always to be expected 
from the ſame Perſons ; (the mali- 
cious Deſign remaining tho' it is not 
in Execution ;) the Laws in atroci- 
ous Crimes, have wiſely and prudently 
ſubjected the bare Attempt. to a de- 
termin'd Puniſhment, where the will 
and Inclination is of it (elf a Crime. 
And therefore the Emperours Arcadi- 
us and Honorius, ordain'd, (a) That the 
Defign and Effect ſbould be puniſh'd 
with the ſame Severity ; and upon this 


Account they added in the ſame Law. 


That the Laws have appointed it, which 
we find tranſlated in the Baf.icks, and 
132 een 
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Paul 51. Sent. 1. expreſſy ſays, That || 

a Man's Deſign ought only to be puniſh'd 

and not his Actions. Now this particular- 

ly obtains in our Crime of Aſſaſſination; 

upon which Account a Murderer is de- 

jin'd to be one who walks with a Weapon 
pon Deſron of killing a Man. (a) And in 

this Crime the Willis more regarded than 

the Event. (Y) And if the Laws of Infi- 
dels paid ſo much Reſpect to Man- 
kind, having no other Guide than the 
Light of Nature, and the Dictates of 
Reafon ; how much greater Care 

ought our Lam- Giꝛers and Judges to 
take, who are directed by divine Illu- 
mination, and know that Man was 
form'd and created after the Image of 
Almighty Ged ?. For ſince thoſe who 
broke the Statues and Images of the Ro- 
man Emperors were condemn'd as guilty 
of Treaſon ; how much more ſeverely 
do they deſerve to be puniſh'd, who 
| . ; Cll- 

(4) L. 2. Had L. Cor de Sic. C. L I4ad L. Cor de Sic: 
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endeavour, by Murder, to deſtroy the 


Image of the King of Kings. But of 


all Kinds of Murder, there is none, in 
which the bare Attempt does ſo much 
deſerve to be puniſh'd as when a Con- 
ſpiracy is form'd againſt the King, or 

tlie Senators, in whoſe Place his Mate: 
ſty's Counſellors have now come; who 


are therefore by the Emperors call'd 


a Part of our Body. And in this Caſe, 
the bare Attenipt is capitally puniſh'd, 
as appears from Matt. (a) Beſides, the 
Attempt is puniſh'd in all Crimes 
when they are arriv'd to the laſt AF, 
(b) And thoſe who will ſeem milder 
on this Head, require , only. three 
Things, 1. That the Aggreſſor has 
advanc'd to the Step next to death. 
2, That it be not his Fault, the Crime 
is not fully perpetrated. 3. That the 
Perſon invaded does only eſcape by 

„%%% — — 
De Crim: Pag. 7.1 3) Gorhofred S. conatus co. 
verr. in Clem. fi furioſus Num.'6. - | 
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Chance. In thoſe Caſes, My Lord, it does 
a Man more Harm to have deſign d 
the Crime; than it avails him not to 
have actually committed it. For al- 
tho, when the Pannel has not accom- 
pliſh'd all that might have been per- 
torm'd;ſo that it does not appear whe- 
ther he would have repented of it, or 
where he was juſt upon the Point of 
perpetrating the Crime, but preſent- 
ly repented and did not do it: Tho 
I fay in theſe Caſes the Judge ought 
to be mollify d and ſoften d; yet when 
the Aggreſſor maturely conſider d of the 
Murder in his own Breaſt, and ac- 
compliſh'd every Thing that was in 
his Power, and not only carry d a Piſtol 
about him with that bloody and bar- 
barous Intention, but with a great 
deal of Compoſure and Deliberation 
diſcharg'd it againft his Majeſty's 
Counſellors: Who can free ſuch a Per- 
ſon from the Imputation of this 1 * | 

| HT. 
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es rid Crime ? And then as to theſe 
Things which are objected againſt us, 
to Iin Order to prove that an Attem 
1. Jought not to be capitally puniſh'd, 
1. they muſt needs be underſtood of the 
r- bare Endeavour, which did not arrive 
. to the utmoſt Step, and not of the 
perfect or conſummated Attempt, here 
„the Malice of the Aggreſſor did all that 
. (was in his Power, altho' he was not 
able to effect every Thing he defign'd. 
it For this happy Diſappointment is not 
n Jowing to the Pannel, but to God. Nor 
je does God Almighty afford his "Favour 
and Protection to thoſe wicked Per- 
n ſons, who have endeavour'd as much 
as poſſible to deſtroy his Image and 


. | violate his Laws ; for this would be 
t to arm the Diving Providence againſt. 
| God himſelf. Neither do the AWS, 
by an mju Cleinency, protect thoſe ' 
Male factors who break and tranſgreſs 
them; for this would be to preſerve 
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wicked Men to be fatal Inſtruments 
of: Miſchief to Poſterity ; that ſo after 
in one Piece ot Villany they have miſs d 
their Aim, they may at length perfect 
learn to commit it hy frequent Endea. 
ours & repeated Efforts. But, My Lord, 
altho the bare Attempt does not ii 
every Capital Crime infer the higheſt 
Puniſhment; yet. in that of Aſſaſſinati. 
en, the Doctors unanimouſly agree, that 
the very Endeavour ought to be pu- 
eih'd with Death. And this ſeem 
to have been :introduc'd from a De 
teſtation of Treachery; againſt which 
there is uo Manner-of Safety or De- 
fence. The Lams are eaſily inclin'd 
to ſpare that ſudden Enmity which 
ariſes from the Reſentment of real and 
: ſenſible Injuries, Or even from the 
Colour and Shadow. of an . Aﬀront: 
But they never pardon a baſe and un- 
manly Treachery, which has not th: 
leaſt favourable or imaginary Pretenc 
* 1 0 
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of Honour or Juſtice to ſupport or ex- 
Ituſe it. To which our Adverſarys 
can return no other Anſwer than this, 
chat it ought only to be accounted 
Aſſaſſination when the Murder is com. 
mitted for ſome deterthin'd Price, and 
the Malefactor has taken Money for 
his Pains. And this they endeavour 
to prove froiti Matthew, (a) affirming 
that it is introduc'd in this Crime, 
from a juſt Abhorrence of the abomi- 
noble Wickedneſs and Covetouſneſs df 
theſe mercenary Villains; eſpecially 
fince:the Saracens hir d theſe Aſfoſſmns, 
(by Birth Phenicians) to the Fange 
tion of Cbriſtian. | 
But I am not pleas d with this Jed ik 
Objection; 3 for this particular Way 
of puniſhing the bare Artempt ariſes 
from the Deteſtation of the Treat heſy 
that attends it; and therefore, where-. 
ever this 1s found, the Puniſhinent 15 
+ U 2 5 LF 19- 
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incur d. Nor is it of any Moment to 
the Republic, or the Members of it 
whether by the Proſpect of ſome Ad 
vantage that may redound to hin 
from the Murder, or by the Hopes fff 
Favour, or ſome determin'd Reward * 
the Murderer has been induc'd to perf © 
petrate the Crime. And if the Nature t 
of this Crime were ſtrictly conſin d to] f 

the firſt Original and Occaſion of it a 
 Phenictans only who endeavour'd u 
' Aſſaſſmate a Chriſtian would be capitally * 
puniſh d for the bare Attempt: | Buff 
0 

0 

( 

0 

{ 

| 


all this, My Lord, is directly contrary 
to Senſe and Reaſon : 5 


| ior. Mai 
theut himfelf diſcourſes to this Purpoſe, 
That he is guilty of the Crime o 
* Aſaſimation who has kill'd a Pagas 
for the Cornelian Law regards hu- 
mane” Nature in general, and ſpeaky 
not concerning any particular Set 


of Men, but has Mankind its (elf i 


# - i - 
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View. And thus by retorting hi 
— | 4 Ar 
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C Arguments, we may conclude, that * 
F * he is gu uilty of the Crime of 522 


nation, who treacherouſſy murders a 
© Man, without diſtinguiſhing -whe- 


* ther he was hir d by Money, or in- 
duc d to it by the Hopes 


of Favour, 
© and the Proſpect of a Reward. And 
that this Singularity does not proceed 
from the Hire, hut the Treachery, 
appears from the ſame Mattheus. (a) 
© Wherefore fince our Anceſtors have 


© look'd upon that Murder, as the | 
© moſt hainous which is effected by 


© Treachety ; and ſeeing all fraudulent 


© Deſigns are the Marks of a baſe and 
© degenerated Mind; againft which it 
© is not eaſy to guard our ſelves, one 
may venture, upon 


juſt Grounds, f 
© to affirmi; that in this Caſe the bare 2x 
0 Attempt bught to be capitally pu- 


© niſh'd. Yet this may be {o quali- 4 


* fied as only! to take Place, when a 
* Man 
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Man carries on his Defign to the uti 
© moſt Act: As for Inſtance, you laid 
© down treacherous Meaſures, and, 
© like a Robber, waited for the Ap- 
* proach of your Neighbour. by the 
Way-fide ;- but he had the good For- 
© tune to eſcape the N you laid 


0 for him: In this Caſe there is Place 


© for an extraordinary . Puniſhment. 
But he inconſiderately precipitated 
c himſelf into them, and you une x- 
1 attack d him behind his 

ack ; and he, beyond all Hope and 
2f Expettation;.recover'd his Health: 
Dy In this Caſe there will be Room for 
an ordinary Puniſhment. |. And ſince 
© there. are Wye — who will be in- 
© duc'd to commit Murder, either 

© that they may acquire Reputation, 
* and gain the Applauſe of the Vul- 
© ir; or in Order to deſerve Heaven 
or their Pains (being ſeduc'd .and 
200 infatuated by Heretica! Opinions) 


it 
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© jt: is more juſt and reaſonable to af- 
firm that Criminals ought to be con- 
demn d upon this Account, than be- 
cauſe they are hir'd to do it by Mo- 
* ney, of which very few. Inftances 
occur. For the ſtronger and more 
common the Occaſion is of perpe- 
{| © trating a Crime, the more ſeverely 
* ought the Commiſſion of it to be 
{ puniſh'd and reſtrain d. Beſides, in 
IJ. 5. & ad L. Jul. majeſt. we find 
theſe Words: Whoever contrives 
the Death of thoſe illuſtrious Men, 
"|< whoare Members of our Council 


TY + and our Court, or of Senators (for 
4 (we look upon them alſo as a Part 
i” |} © of our Body) or of any that are em- 
Tf © ploy'd about our Perſon; whoever, 
| + 1 ay, contrives their Death (for the 
" | © Laws command the fame Severity 
to be inflicted on the Inclination to 


commit the Crime as upon the Ef 
) | © fect it (elf) he ſhall be capitally pu. 
PFF 


2 
- 


160 The hard Pleading. 


C viſh'd, and all his Goods confiſcated 
and belong to the Exchequer. 
Which the Greek Scholiafſt does ex 
| cellently tranſlate Oue that way-lays 4h 
Senator." My Lord, as to the Cuſtoms Ic 
of the 3 in chis particular, we 
may learn them from Quintilian ho 
(a) concludes, Ton hade donc an Inju | 
””; but becauſe it is 3 aint if 


4 iftrate J ly charg' 4 with 
The A 1 the Kings Cour: 


ſellors — * by the Splendour and 
Brightneſs of their Sovereign Rays, 
and by a Fiction of Law are account. 
ed a Part of his Body; (as L. 5. ſpeaks) 
and in a political Senſe are 2 — 
of the State, without whoſe Help and. 
Aſſiſtance Nothing of Moment can be h 
performꝭd, it is reaſonable that he 
who attacks a Counſellor ſhould be 
-puniſh'd after the fame Manner as it} 
he had offer'd TION _ the King i, 
ich tf 
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ed Bkimſelf. As he that hurts ay Mem- 


Is if he Bad wounded the 


ber of tlie Body is as ſevere _ une 
ead. And 
Iby this Contrivance the Laws prd- 
ture Reſpect and Veneration to'thoſe 
who are intruſted with the Execution 
of them;and ſecure them from the ma- 
licious Defigns and raſh Attempts 0 of 
the Valgar, But this Accuſation 1s 
hot only founded upon the Civil Law; 
but alſo on a ſpecial Satute of our own; 
for by 4 AG: Parl. 16. Fa. VI. che 5 
Attempt in invading and attackirig an 
Jof his Melt" 's Counſellors is unit 9 
cs) with Death. Altho it is anſwer'd tg 
this AF, that it only obtains whe the 
Attack is made upon a Coanſellor, while 
he is obe yi 5 the Orders of his Prince; 
as appears from the Statute it elk. 
And therefore, ſince it is not the Ats 


UF tempt it ſelf but the Quality of it that 


mfers Teath ; according to this Stetwde ; 
the Quality „ be Ne 


I. l an 


8 * 


© the Debate is about the in 


When the Controverſy is concer. 
ning the lmpoſition of a Penalty pre: 
"oe 77 18 5 TS” 1 1 
© fcrib'd by tome particular AR, iti; 
© requiſite in this Caſe that all the 
*© Qualities be prov'd which are menti 
'< on'd in the Statute , otherwiſe the 


** Puniſhment ſhall not be incur'd; 
But, My Lord, the Force of this An. 
{wer is eafily remov'd, if we nicely 
conſider the Matter. For the plain 
and obvious Reaſon why this Privi- 
ledge is granted to Cvunſellurs, is, that 
the Laws may ſecure theſe Perſons 


from Malice and Envy, whom the ſe- 


vere and impartial Execution of them, 
does fo much expole unto it. And 
therefore this Statute ought to be in- 


6 : Ad 4 
tefal nya. 


And this is evident fromC 38 

1 cting 4 
© puniſhment, that is ordain'd þ 
-P oh ec grad, x, 
© ſome ſpecial Statute, it is neceſſary 
that all the ua tions concur which 
are expres d in it, and 4.9. 5. Nan. g, 
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terpreted in ſuch a Manner as it may 
al produce this Effet. Now 
this cannot poſſibly be done, unleſs all 
thoſe are capitally puniſſid, who at- 
tempt the Crime; altho it is not prov d 
that the Aggreſſors were induc'd to 
do ſo upon a publick Account. For 
fince thoſe Emotions are ſecret. Acts 
of the Mind, which do not diſcover 
themſelves in their Caufe but in their 
Effect, they are preſum'd to be done u- 
pon a publick Account, provided that 
this Attempt cannot be aſcrib'd, to a- 
ny other Cauſe. As for Inſtance, ſup- 
poſe a Man were attempting to Kill 
one of his Majeſty's Counſelors, he 
would perhaps be heard if he reply'd, 
that a mortal and irreconcilable En- 
mity was between him and the Coun- 
ſellor upon a private Grudge: But if 
there is any Colour of Preſumption, 
that it proceeds from a publick Cauſe, 
4 he attack 4 him when te. was: 


11 
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_ diſcharging his Office and obeying the 


ty is underſtood by a Preſumption Ju- 
px rs de Jure, and is of 3 
of thoſe which may be alledg'd, but 
ſtand not in Need of Probation.” And 
this alſo is deliver'd to us in the Re- 
marks ad Clarum (a), whiere the Qua. 
litys, preſum'd by Law, may be alledg d 
without any other Probation, And 

- Maſcard, (b) does plainly inform us, 
that there is no Neceſſity of provinga 


Quality when it ſubſiſts in the Natureof 


the Thing. (e) And as, on the one Hand, 
this Statute would be very infignificant, 
if this did not obtain; for the zntrinſuk 
Quality can hardly be prov'd, and 
wicked Men might by a very ſpecious 
Pretence, conceal their pyblick Reſent- 
ment under the Appearance of a pri- 
vate Quarrel: So upon the 8 
225 „„ 4, + Afan 


| prſump. 3 . Reg. Bocr, Deciſ 118. 8 


Orders of his Prince, then this Qua- 
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not to have done. Which Conſide- 
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Man ought to be diſpleas d at this In- 
terpretation, ſince it is his own Fault 


that he falls into this Inconveniency : 


| Þ 


: and he has no Body but himſelf to 


blame, who did that which be ought 


ration does eafily furniſh us an An- 
ſwer to the Citation: adduc'd from 


Clarus, for they muſt needs be under- 


ſtood concerning theſe Qualitys which 


inhance the Crime, and admit of e- 


ternal Proofs : As for Inſtance, a Riot 


committed in Church is aggrayated by 


this Quality pf it, and more ſeverely 


puniſh'd ; and therefore this Circum- 
ſtance ought to be prov'd Fratricide,is 


more hainous than ordinary Murder ; 


and therefore we muſt prove, that not 
only a Man, but a Brother was kill'd. 
But in our Caſe, My Lord, there are a 


great 'many concurring 


reſumptions, 


from which this Quality may be clear- KM 

„ 7 * - "if 1 
I infer d. For this Faunel is of tbe 
Nn 
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Sect of Puritans, who have always 
maliciouſly oppos mf the Epiſcopal Order, 
and whoſe Writings very often incite 
People to deſtroy the Biſhops as the E. 
nemys of Chriſt ; with which Doctrine 
the Panne was nat only infected him. 
ſelf, but alſo promis d to all that were 
acquainted with him, that he would 
put his bloody Deſign in Execution: 
And, which is yet more unaccountable, 
did afterwards boaſt, that the Conſi- 
deration which induc'd him ſo to do, 
was, that the Arch-Biſhop of St. A. 
drews, whom he attack d, had been 


| the Occaſion ofthe Deaths of ſome of 


his Brethren. Which Boaſt of his altho 
it did not precede the Action it ſelf, 
docs yet abundantly diſcover ' unto 
us the firſt Motive and Principle of it; 
_ eſpecially conſidering that the Panel 

cannot alledge any other Occafiqn of 
his barbarous Attempt, ſince he-nei- 

ther: knew the cl Bürk, nor Was 
Oy - * known 
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known ufito him ; being ſo pitiful 
and obſcure a Fellow, that he was as 
much below his Notice as unworthy 
of his Regard or Obſervation. Sinee 
therefore; My Lord, Confeſſion i is the 
cleateſt of all Proofs, this Pamelcan- 
not make any toletable Defesce unleſs 
he retracts A Confeſſion, and om 
that he was guilty of an .abominable 
Falſhood; and impudently decew'd 
N bur Judges ; and except he. has the 
Face to * what he formerly 
acknowledg d, and contends that 
Confelhion is het valid, becauſe 


e ; tance his Majeſty's E. 

— . to which he Add 5 
Crime, is not inveſted with the Po- 
wer of the Sword; nor allow dd to pals. 
Sentance upon the ifeand Death of I 
the Subject. Which trifling Evaſion I 
does: only more fully perſuade me, that 
ay is guilty of the Cr1 TY he 

is 


his 
it Was emrtted before an i 


1 


18 . —P what 3 18 mack "ef: 
ſonable, than that he who im pudent- 
ly boaſted, that, by- 5 Gudance of 
his Conſcience ; untted this 
Crime; ſhould be enden d by. Hh 


-own  Confeſſir, which © ways 
do be accounted the trueſt ideen 
and moſt infallible Interpreter bf Con- 
ſcience. Corfeſſon, ſays Semect, (0 is 
the Voice of the Conſcience.” "And: 1f we 


may be allowed to conſult the anciem 
Fathers. upon this Head, who are the 
beſt Guides of Conſcience; we ſhall 
find St. Ambroſe inſtructing us to this 
2 in his 5oth Sermon. A 

„Man may be ſomewrhat excnſabl 
© whom another judges and condemis 
Jn 2 that Criminal has no Manner 
© of Excuſe who is condemn d by the 
< Sentence of his own | Conſcience. 
What can be juſter (ſays Tertullian 
* e ee to condemn thoſe 


* Dentroverl 7 


uil- 


- ' 
Jo *. 
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4 © guilty Perſons who have acknows | 
. 1edg'd their Crime, and to force by 
ar Torments a Confeſſion from thoſe 
© who obſtinately deny it ? This is 
that Confeſſion which is inſpir'd by 
Heaven, and, deſcends from Above. Oy 
ther Proofs, are zlicited by Men, but 
this is procur'd. by God himſelf, Bug 
that I may return a, more particular 
Anſwer in the preciſe Point of Law; 
| am of Opinion, that that Rule; or 
rather Brocard, which informs us, that 
extrajudiciu! Cunfeſſton, or that which 
is emitted without the Bench (as Las 
wyers love to ſpeak) is wholly ineffe- 
cual: This Brocard, I ſay, does in my 
Judgment only obtain, when the Per- 
bn that emitted the Confeſſion, did 
not. beha ve. in a ſerious Manner jeſting 
e. without any Care or Circumſpection 
% and imagining, he would not babound 
ſe by 87; hing ; he aid” z apkngwleds 


I. | Sings no Juriſdiction in thoſe; beſore 


— 


| 1 the” . c—k. g 2 223 co . co. cw — wh | a 
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1 
10 


ver tent P 1 
or boaſting e 43y $67 
unto 421 the Miſtake 200 R aſhneh 
of tleir Tongue for 4 Crime. But 
when ofie appears deſign Alx ria 
l the ſupreme Council, of the King 
dom, (who by. our Law have the 
| 78 2ower of iriquiring into xumes) ny; 
? rder to be examin'd by thetn, I po-, 
7 tively affirm that 2 LON 10 of 
- Which is there emitted, does bind the 
_ » Perfon who makes it. For here the 
Pannel not only did know that hisLite, 
was call'd in Queſtion, which oughtto 
have made him the more cautious; 
burt alſo if this took Place, the Exa- 
mination which the Law has commit: 
ted to them, would be very rid! 
erg and inf tant: Far to what 
Pur- 


1 ele 
d 


; wa 
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10 6 0 he t examin'd, te 

Tae by this Examination? . 
fince'he Who tan examine, may 
ve a Confeſhon, I ſee no Red- 
1 8 Council ſhould 
ie ſince this In- 
is Top init pr to them by 
"© hatever may be 


5 is imme 


Tor, 


44 


e e * ae with the 
true Cauſe a "Occaſion of the Er- 
ror, he has committed. (a) But what 
need ye ſay any mote upon this Head? 
Lok, Confeſſion, emitted before his 
eſty's Commillonen (who is inve- 
bd with the regal Authority, and re- 
Fe the e and Is 
lis 


0 
— 
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822 


Kis Prince) is equal to nfeflion 

made before the King himſelf. And 
yet no Body doubts that one who con 
feſs d im ſuch a Manner might be cz 
pitally puniſh'd. ' Since the King has 
Power of Judging of Life, and Death, 
and can himſelf exerciſe chat Juris: 
Gion which he has granted to others 
Let us make a Suppoſition, which ha 
ſome Reſemblance of ours, and "put 
the Caſe that the Cbaucelur of thi 
Kingdom had been barbarouſly ftabb! 
with a great many Wounds and died 
of them; and that ſome Perſon whi 
bore him a 'fecret Grudge, wher hi 
was, alive; and was accusd of the 
Crime, had confeſs d that he actual) 
murder d him; ſuppoſe that he bel 
ſted among his owỹn People of the 
bloody Action he had committed, and 
being examin d about this Crime be. 
fore the Ning in his Majeſty's Coub- 
eil had h and confirm'd tw. 


2 


eee 
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Confeſſon: Who is ſo fooliſh ot igno- 
tant, as to affirm that this © Crinunal 
would not be bound by it, in Caſe hę 
were not able to prove that he was 
either deceiv d, or had loft his Senſes? 
u Lord, The laſt Refuge of the Pan- 
nel, is that he was induc d to make this 
Confeſſion, by the Hopes of Pardon, 
and: therefore his Advicates move in 
the Behalf of their Client, that he ought 
not to be ſeverely puniſh'd, upo 


Account᷑ of ſuch a Confeſfion ; for they 
{xy, it is #ibecomng the Character of 


a Chriſtian Judge to break his Promiſe; 
inconfiſtent' with the Majeſty of the 
Government; fſenj the Authority of 
the Publick Faith; nd that Nothing is 
more contrary to a true and impar- 
tial Diſcovery” of Crimes, than to re- 
call a Pardon, by which Confeſſons are 
procur'd. And this they endeavour to 
cookirim by the Authority of Mabe- 
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a whoſe Words are theſe (a) * Th 
e a Doubt, e © Gn 
1 ; Confeſſion elicrte Eby the " Progtite 
; 1 Impunity, 2755 Hopes 0 
on is ſafficie con lem [ 6 
© Criminal ; I anfwer 1 It 18 not 


0 cient * ;for abe It1snot 1 in 9 5 


1 1 — 


12 91 no 7055 cn e Cate: 
© 2nd from the Au thority of Boſſi, 
J who owns that 55 is ſafer not to 

* condemn the Criminal toDeath, firice 
dit cannot be deny d that ſuch a Gn. 
£ or” Von is not ſo Clear and unexcep- 


0 tionable as it ought to be. Barth 9 
Lora, N 


22 Tit. Tc Cont Num. 16. 5 


N 
LF 


mg Fg and Defign of ' Probation 


Manner of Conſtraint; Andaltho the 


of it? But, 


Fus ile Civil L hs 
i 2 ; 5 fy - 4 "2 „ 9 | 4 
Lord, Juſtice oppoſes, 


ofes, and the Laws 
contradict this Aſſertion. For Gnfeſ= 
fen is the. very Voice of Conſcience, 
and | infinitely ſurmounts all the Sen- 
terices in the World: And fince the 


is that the Judge may be perſwaded 
of the Truth of what we affirm, who 
ould noc be convinc'd by a Gnfeſ. 


ſon Which is emitted without any 


Hopes of Pardgn had appear'd, yet 
this Conlidefation does not leſſen the 
Crime, Nor does that Perſon, from 
one that was guilty, become innocent 
who has once conteſs'd himſelf ſo to be: 
And therefore fince the innocent 
ought only to be abſolv d, Who can 
free him,whohas confeſs d the Crime, 
fince he cannot ſay, that he is innocent 
Secondly, My Lord, I: anfwer that 
flo Judge can abſolve a Criminal, fince 
1 


1% The third Pleading 
it is the Royal Prerogative to pardart 
4 Crime; and if the procuring a Con- 
feſſion by the Hopes of Pardon may I 
ſs for a, Remifhon, thete is not a N|* 
udge of the loweſt Rank and. moſt 
inferiour Jurisd iction, who would 
not have the Power of forgiving 
Crimes, ſince he can receive theſe 
Confeſhons. , By which Argument, 
Boſſes is. induc d tobe of my Opinion, 
Lib. de Conf. Num. 12. And altho 
2 Confeſſion, ekczted by. the Hopes of 
Pardon, may be ſaid to be ſbadom d and 
imperfect, where Threatnings are in: 
terpos d, or the Innocence of the Party 
can otherwiſe be proy'd ; yet.none of 

_ theſe is affirm d or can poſſibly be 
ſaid to have happen d in this Caſe. 
go Thirdly, My Lor a, Altho' a Con- 
feſſion, procur d by the Hopes of Par- ch 
don, ſhould be allow'd to free a Man R 
from Death; yet this would only ob- % 
hi | BS +. = ET 6. ] 22 DES way, A 
Lb. de Conf, Num. 12, 8 

| . 


* 
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98 ? rn 


„ne * 1 25 6 * . a. 674 Þ 
tain When the Profpe& of F orglve- 
Crime. But if the Han- 


ment of the Crime. 
vel conſeſs d before. they treated or a- 


reed about the Hopes of Pardon; it 


neceſſarily follows, that this Canfeſſian 


* 


was not obtain d by the Proſpect of it. 
And ſince the Suſpicion of this Gufeſ+ 
on proceeds from, theſe Enticements 
that went: before it, becauſe it is pro- 
bable that he who confeſs d did not 
diſcover the Truth, but may be pre- 
ſem d to have only done it to the EA 
that heimight redeem himſelf by a 
certain Hope from the Reſult and E- 
vent of a doubtful Plea: It therefore; 
in m . naturally follows, that 
this Confeſſion olight not to be àg- 
counted imperfect, which, Without 
Racks, ar enticeing Allurements was 4 
muted freely and without any Preview, 
has happen'd.in 

=. the 


* 


178 The third Pleading 
the preſent Caſe, where it cannot be 
prov'd that any Hopes of Life were 
offer d to the Pannel before his Con- 
feſſion, or that it was preceded by a. 
ny Paction or Agreement. For thi 
not only appeats from the Confefſioi 
it ſelf, which was made without any 
Manner of Condition, But alfo from 
the Oathofall the Judges who manag d 
the Examination, to Wit, that the Pai. 
nel not only confeſs d the Crime with. 
out any Conſtraint, but was induced 
to do it by the ſecret Conſciouſneſs o 
_ - His Guilt, with bended Knees and 
Hands liſted up to Heaven, without 
any Hopes of Pardon offer'd to him, 
or any Intreaty made to that Effed. 
So that, My Lord, by his fight Confeſ- 
fron; a Right being | acqulr'd. to the 
King and the Publick, whatever was 
afterwards indulg'd, cannot be call'd 
2 Quality of the Confeſſion, hlit a Pai - 
don of the Crime; and it mace 
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From the Civil Law. _ . 
be allow'd, that the Remiſſion of 
Crimes depends upon his Majeſty a- 
lone. Now to what Purpoſe do our 
Adverſarys contend, that a Quality 
cannot be ſeparated and divided from 
the Confaſſton, fince the Confeſſion it ſelf 
has no Qlaality annex d to it; ſince no 
Hope of Pardon, no Promiſe of Im- 
punity is Contain'd in it: And then 
as to the Ad of the Privy Council, in 
which this Proſpect of Pardon is ſaid 
to be comprehended, 'an Anſwer is ve- 
ry eaſy and obvivys ; for that Ad did 
not precede” the Confeſſion, and conſe- 
quently the Pennel did not confefs his 
Crime, in Hopes bf obtaining the Par- 
don which is expreſs d in it. But that 
this impettinent Sophiſm may intirely 
be remoy'd,” and the very Foundati- 
ons of it deftroy'd , Ifhall make bold 
to acquaint your Lordfhips, that the 
Panne never propos'd to himſelf the 

Hopes of Pardon, and that they who 
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examin 'd him, never offer d it unto 
dim: But that aſterwards, leſt the 
falſe Report of this Hope thould to 

much prepoſſeſs your Lordſhips in 
Behalf of the Panel, or might pca- 
fon any Umbrage or Suff ſpicion in thi 
Court, his Majeſty's Counſellors thought 
fit-to publiſh this Edict, in which the 
Hopes of Pardon which were ; after: 
wards indulg d are only narrated in 
tranfient Way : And in the A4 it ſelf 
they d that the Pannel has lo 
the Benefit of it, becauſe in this Cour 
be retracled has: Cunfeſſon; ſince 1 
Hopes of Pardon were decreed untc 


„ ane 
erke leg, that he mig ht bew Hol 
;aly-abſoly'd ;vbut. that, by theiRepetif. 1 
8 tion of Bis Confeſſion ,| an?\Arbitran 0 
i= 10 Peake atence might be conſirmid a ain £ 
480 thatmeither way Pirdonthj- ; 
A ok of the 44, ſince we N 3 
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toll dicis beyond their true Sco 


pe and De- 
ſign, nor in any A can thoſe Things 
oo] hich are connected be ſeparated, as 
inf] our Adverfarys are pleaſed to alledge. 
ca-f My Lord, no Lawyer was ever fo mad, 
buff as to m, that Confeſſion is of it ſelf 
17 ineffectual, when it is procur d by the 
be Hopes of Pardon, if the Panel was 
er convicted by other | Proofs ; for theſe 
remove the Suſpicion and Freſumption 
that ariſes from the Allurements and 
Circumventions of the Fudge. (4) 
And in this Caſe; Preſumptions that 
are ſtrong and pregnant oppreſs the 
Panel , Who contels'd* freely and 


E 4 er K pſy in our par- 
25 A > By 1 . | : 
diculagg Fa, chere was never. any 


ether Perſon decus d of this Crime, 
inlf and this Man us accounted guilty of 
the it hy chte | publick a Suffrages and unani- | 
ob 3.7 997 „ moms | 

Queſt: 59, Num. 9. Cui. I. Præſgent 
confugiune. Alciat. in 1. Nat: 
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182 ITbe third Pleading 
mous Conſent of the People. This is 
the Man, who by a conſcious Flight 
has confeſs'd himſelf Guilty of the 
Crime, being only purfu'd by the 
Terrors of a diſtracted Mind. This 
is he, who arm id with the: ſame Piſtol 
which gave theſe fatal Wounds, walk d 
always incognito, and among unarm d 
Perſons, contrary, not only to the Cu- 
ſtoms of his Country, but alſo to the 
Practice of thoſe of his Profeffion. 
And when he as apprehendet by the 
Guards that were employ'd in his 
Purſuit, he utter'd with à faltering 
Voice ſo many impertinent, and ſent- 
leſs, and incoherent Things that the 
Beholders wete eaſily perſiyaded that 
be only was guilty of the Crime. And 
when he underwent his publick Try- 
al, he related to thoſe who exa- 
mind him, all the particular Circum- 
ſtances of this Action ſo accurately 
and diſtinctly (when once he . 
Rt 


to have hated theſe whom he attack d, 
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fit to diſcloſe them) that no Man, for 
the future, can entertain any Manner 
of Doubt, about the 1 of it. 


Prince that ever 4 * was induc d to 
puniſh, the. Amalekite with Death. 
And altho no preceeding Malice ap- 

rd; yet this Delinquent i is krigwn 


to have long before contriv'd their 
Death; and like a  Herauld, incited 
People as much as poſſible to the Per- 
petration e of this horrid Crime. Ough 


5 not then to conclude, that thi 


72 5 Hon which is voluntary, in every 
Reſpect, adminiculated by ſo many 
ſtrong, Preſumptions, and fo often re- 
peated, nor in the leaſt weaken d by 
? r N y-Atgument: May we not 

HElafely conclude, that ſuch 4 


cab 18 * valid and effe- 


Cual 


doyerrun with 4 Detnge of Blood, the 


x84 The abit Preading 
Qual to infer the Death of one, who fin 
by the filent Suffrages of his own. Par- I 
ty, has already been judg'd unworthy 
of breathing this Vital Air. HOI 
| My Lord, Wwe were ſo unaccount- i 
ably mad, as to commit the Power of 
the Sword, to the Rabble and Refuſe 
of Mankind, | who either impiouſſy 
to Religion or. inſtead of it are 
polled with Madneſs and Enthuti- NY 
Im, what Meaſure would there be of 
Blood, and Slaughter, and what End 
or Periad could we expect: to be put 
-nnto it ? Our Streets would daily be 


Air would reſound with the. miſe- 
rable Groans and Lamentations of the 
difireſſed, and we: would not only, fall 
Victim ts that Fopular Fury unre- 
veng d, but even unprepar d; while 
we ſhould not. be allow'd. Time Ol 
Leiſure ſufficiently to provide either . 
[for een, or Fofterity, or E- I © 

ſtate. 
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fate: The more intent ay Man 
were upon the Worſhip ef God, and 
the Safety of the Common-Wealth ; 
the ſooner would he be murder'd by 
thoſe bloody Enemies of God and his 
Country, Jad the Sword which hes 
already fo  Gercely rag d againſt his 
Hojoſly Co clbys, when once it were 
hb; with | Suceeſs, and actu- 
om d to Cruelty; would foon de un- 
heath's upon the King himfelf, 
whoſe Members they are accounted in 
z poxrica Senſe. So that the Scope 
Bind Subſtance of all our moſt earneſt 
Petitions to your Lord/hips ot this 
„Time is, that ye would not ſuffer our 
ho} y Religion to be polluted with our 
Blood, nor that to be turn'd to the 
Deſtruction of Mankind, which was 
1. eſign'd and invented for a Re 
to humane Nature, and that that tha 
not ſerve to deface the Image of Al- 
„ Pabꝗy God, which was contriv d to the 
| AS” End 
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End it might be reſtor d and revived. 
vour Lordſbips may be pleas'd to re- 
member thoſe unhappy Times, in 
which Germany was ſo ſeyerely rent 
and torn aſſunder by the Fury of the 
| Kwnaperdohens, For they, from the. 
ſame ſcurvy Beginnings, arriv'd to ſo 
_ . prodigious, and ynaccountableaPitch 
of Madneſs, that they beheaded their 
Wives in the open Mercat-Place, in F 
Obedience, as they pretended to the 
Dictates and Commands of the Hoh Fr 
Gboſt. Your Lordſhips, may thereforeſſ ** 
at this Time chuſe whether you will 
imitate the miſtaken Zeal of Peter, or 
the Example of our Bleſſed Saviour, the 
infallible Feſus ; whether you will fol 
low the furious Knaperdolians, 0 
both the Laws of all Nations and the] 
municipal Statutes of your native 
Country. 
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ke Six Thomas Dalzel of Bin uf | 
the Lady Caldwel. 1 3 hs 


Whether upon the Subvaſlals, being con. 
* demn'd for Rebellion, the Few ſo re- 

turns to the King, ihat he is not _—_ 4 
to pay the Subvaflal s Debts. "ly 


My Lor d P reſodent, 
THE Re Rebels in the Year 1 466, be- 
ing intirely routed by the Brave- | 
* and Conduct. of General Dalzel, 
Aa2 who | 
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who commanded his Majeſty's Forces, 
he was rewarded, in Conſideration. o 
his eminent Services, with the Eſtate 
of Caldwell; which dy this Rebellion, 
fell to the King. While he is recei- 
ving the "A of it,' he meets with 
ſome Oppoſition from the Relict ff 
the Party condemn d. who contends 
that the 3 are her's, and cannot 
be claim d by the Hot, fince her Huſ 
| band did not hold them of the King 
| | but of the Earl of. Eglington ; : * 
| ſeeing he had not been his Majefty 


Vaſſal; they ought not to be confiſca 
ted rothe King, but ſhould belong 't 
him whois the immediate Superior fron 
whom ſhe her ſelf had iobtain'd Cen 
frmation. And 'altho' the Right off 
the guilty Vaſual, does by Bebellion fall 
to the King, yet it ought ſtill to de. 
volve with the Burden of that Right 
which he had tranſmitted to her 
ce here his Majeſty facceeds in y 
8 gar 
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gard of his Crown, by his common 
and univerſal Title,as he ; is King, but 
not as Lord and Superior by a Femial 
Right. Between which ways of Guc+ 
ceeding, ſhe uffirms, there is this con- 
fiderable Difference, that hen the 
| Few returns in cheFrodat Way, in that 
Caſe it muſt needs be — — | 
the Few returns to the Superior, in the 
ſame Condition it was inwhenatpro+ 
_—_ from him; and be — 
gd to owna Debts, exc 
ach be on and c. —— IF 
has ratrfy'd and confirm'd ; fince this ia 
eſſential to the Nature of a Few, and is 
plainlyqrdain'd by the Feeodal Lune, But 
when the King ſucceeds by the Right 
of his Crown, the Succeſſion is ſo re- 
ſtricted by the Common Law that his 
Ma jeſty acquires nothing but what be- 
long'd to the Vaſſal himſelf, and is 
efzFed with thoſe Debts, wherewith 
- he was nens For x (696 ſhe) =) the 
Fewda] 


al = 
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Fewdal Priviledges were utterly un- 
known to the Cidil Law, whoſe Com- 
ilers, having nothing but Juſtice and 
Eau in their View, did wiſely or- 
dain that the Succeſſor ſhould not be 
| 

| 


capable of acquiring any thing which 
was not competent. to the Perſon in 
whoſe Place he came; that the Crime 
of Treaſon is not Fewdal but deſcends 
from the Civil Law: And ſince in 
all other Caſes, where the King ſuc- FN ; 
ceeds by a common Right, he is ab 
ways bound to acknowledge the Debts | i 
and perform the Deeds of the Rebel, 
as in Eſcheats and other Alhodial Goods, 
why ſhould it not alſo here take Place. 
where he ſucceeds i in the ſame ur 
many +: 

Scondly , 4  Subvaſſal oy s. the) 
is not the King's Vaſſal. For . val- 
fal of my Va ol is not my Vaſſal by 
the el. aw. Fault. (a) nor can 


he 


70 Li F . of 10, TEXT Tit. de Feats 2,Ver, 14 
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he exerciſe the Fewdal Rights upon a 
Sub. vaſſal, Hern. & Belv. (a) And 
conſequently cannot force the Subvaſ- 


ſal to ſerve him. (5) Nor does the 


Subvaſſal ſwear an Oath of Fidelity 
to him; (e) nor ought he to demand 
from him the renewing of his Few. 


And therefore, fince there is no Few- 


dal Tye between the firſt direct Superi- 
& and the Subvaſſal, the Few cannot 
return in a Fewdal Way; nor does the 
King ſucceed by a Fewdal Title,but by 
the Right of his Crown. 
Thirdly, Nothing is ſo far remote 
from Law, and ſo directly contrary 
to the Principles of Equity and Ju- 


ſtice, as that the Innocent ſhould be 
puniſh'd for the Fault of another Per- 


ſon : But Innocence it ſelf would cer- 
tainly be opprels'd, if the Subvaſſal 


were depriv'd of his Few for the Crime 


8 
Je In Cod. 1. & fin De controver: Feud. (6) Khel. 
de Subm. feud.C, 4 Num. 38. (e) Schrad,6, Feud. 18; 


2 | "Fl oy ben | 
ps he fought 
| 4 oF: of 
Deen and à contrary Decif- 


on would give too Nat .Incitement, 
Prerences to 


percei- 
that he ſhall infal bl periſh by 

the Forfeiture of his Superior, wall en- 
deavour, by all. imaginable Methods, 
to prevent his Ruibe, and. ſeek, that 
from his own Valour, 


W 
Superior in his Rebellion 


which the Laws would deny him i 


. . ot Maſter in E 


and furniſh too ſpecious 
Rebellion : For the 


Securit 
he 


His 


he help'd his Prince. 3 


appears, from this Conſiderati. 


hile 


Fourthly, Among us this more clearly 
ion. 
when the Few of the Subvaſlal” 


that 
falls 


to the Exchequer, the King does not 
immediatly transfer it to the Dazatar, 


as if it properly appertain'dto the iat, 


| "but makes a Preſentation in Behalf of 
ſome Perſon, in which he offers the 


Sabvaſſal t to his Se. And .this 


— 
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wm of evacuating this Right, as di- 
rectly contrary to proper Devolutiun 
isdeliver'd in Ad. 2. Farl. 9. Ja. VI. 
By which Law it is provided that the 
ew of the Sub vaſſal ſhall return to the 
King: Which ſhows that this Few 
devolves in a Feuda Way, and there- 
fore his Majeſty is not oblig d to pay 
the Debts of the Rebel. For when the 
Few returns by a Fewdal Right, the Do- 
minion is conſolidated wich the Proper- 
ty, and the Superior is only bound to 
acknowledge thoſe Rights which he 
as himſelf confirmd. Now the 


1, Scope and Deſign of this Statute, is 


that the Few of the Subvaſsal ſhould 
return, but not in the ſame Manner 
as that of the Vuſſal does; and that 
he King can preſent to the direct Su- 
perior of the Rebel another Sabvaſ- 
al, who may ſueceed to all the Rights 


that were competent to the iSubwaſſul 


before he was guilty of high Treaſon: 
5 "© WW. And 


194 The fourth Pleading 
And fince the Right of the Rebel“ 
Relict did not belong unto him, nei. 
ther does this Statute ſuffer it to apf 
pertain to the 8 whom his Ma. 

has preſented. 

e Flom the ſameStatute it ap! 
pears that the Subvaſſals ofthe forfei 
ted Vaſſal are not oblig d to exhibit 
their Writs and Evidences of the Fer 
of their Lands, and of their yearly 
- Incomes, to thoſe that are preſents 
by the King; leſt otherwiſe the innoY! 
cent Sabvaſſal might be oppreſsd, 
and by the Fraud and Obfhnacy oi. 
the Superior, that deſpair'd of hö, n 
Safety, theſe Writs ſhould be remov d 
to the Prejudice of the —_— who 
is ſecur d by the producing of them 
which would be unneceſſary if the* 

Right of the Subvaſſal did by the For! 
feiture belong to the King. 
Sixthh, Altho theſe Advantage © 
have often been atquir'd to the K ; 


nei. by Forfeiture, yet we never find it 
ap decided that his Majeſty excluded the 
Ma. Subwaſſals ;- which we ſhould infalli- 
bly have more frequently. met with,if 
it had been any Way encourag'd or 
fei; countenanc'd by our Law. But far 
be it from your Lordſhip's Intention 
to ſuffer by theſe. trifling Arguments 
(which do now firſt appear inPublick, 
and to the Simplicity of our, Ance- 
ſtors were utterly. unknown) the an- 
cient. Prerogatives of our Prince, and 
our Government to be overturned and 
nfring'd: And that we may at one 
View hehold the whole Scheme and 
Conſtitution both of our own and the 
n; Fewdal Law, We firſt remember 
heſſ that Fews at the Beginning were vo- 
o luntary and gratuitous Gifts, granted 
by the Superiour : who was abſolute 
| Proprietor: of them, upon Condition of 
sf Fidelity and Services to be perform'd ; 
yy and when the Superiour had made 
"BUS Choice 
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nable that Re Vaſal ſhould not be 
allow'd to alienate the Few, and that 
it ſhoul4 return tc to the Swperionr, bur- 


dend with no Debts or Padions, to 


which the, Proprietor had not given 
his voluntary. Conſent. From whence 
we may ſafely conclude that it is in. 


herent to the Nature of the Few that 


into whoſe foever Hand it comes, the 


Vaſſal cannot affect it with any Subin. 


fewdarion againſt the Superiour” s Will 
and that it ought to return to the Do- 
nor after the ſame Manner, in; which 
it Yroceeded from him. Nor can it 
to any Man ſeetn juſt or reaſonable 
that this gra tuitous Few, which was 


. granted, in Conſideration of Services 
to be erform'd ought to be transfer 'd 


to athers with whom either the Su- 


11 5 


11 


periowr i 15 not at all W or 
;. HH 966 D | whom 


2 * 


Choice of a fit Perks, to whoſe, Ho- 
neſty he might ſecurcly commit him- 
ſelf, it was the juſteſt Thing imagi. 


I 
t 
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whom he knows to be his moſt vio- 
ent Enemies. Nor ſhould we ac- 
cuſe the Law of too rigid a Severity 
in this Point; for who would con- 


fer Benefits on other Conditions, or 


be ſuch a Fool as to refuſe them upon 
theſe ? And if the Subvaſſal did not 
forlee this Inconveniency, and provide 
againſt it, it was not the Law but 
himſelt that did him this Piece of 
Difſervice. | 

. Secondly, My Lord, Since the Fewdal 
Law has frictly forbidden all Aliena- 
tion that is made againſt the Will or 
without the Knowledge of the direct 
Proprietor or Superiour, it has permit- 


| ted Subinfewdation to be no otherwiſe 


conſtituted than upon the Conditions 
of the firſt Few, as our Countr y-Man 
Craig tells us: (a ) And that his j 


may be the better ſecur d, he acquires 
* this Subinfemdation a new Vaſſal, 
wWhoſe 
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whoſe Services he may e of, 
as often as he ſees Occaſion; upon 
which Terms Subinfewdation i * admi it- 
ted, altho Alienation 1s rejected, as we 
are inform d by Vulteius (a) & Knoll. 
(b) from whence Hotromannss makes 
this judicious Remark, that the Condi- 
tion of the Vaſſal is very unhappy, X who 1s 
not only ſubje to Fry immediate 8 
rior but alſo to the firſt, And 1 5 
this were allow'd, it would be unne- 
coeſſary and ridiculous to admit Subin- 
fewdation, and re ject Alienation,” But | 
t when once we have admitted it, 
it would be much more abſurd to: A 19 
low Sbinfewdation in ſuch . 2 ; 
that the Swbvoſſal could enjo Py is Vn- lf * 
derfew, when the fit ſt Vafſal was EO, . 4 
demn d for Treaſon, and mi ight te- 
tain it, altho he had neither tain'd | 
pation | 


ar b 
TT 7.Cap.1.Num.149,(b) in E. 1.qual. oli feud, * 
alien. pot. E Gloll, ads Erb — te)lm's 


 Uud quey, 5. Cap. in Nan feud. 
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the Approbation nor the Conf 


* 
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of his firſt Superior, For this is not 
to have two Vaſſals as Duarenus ac- 
| knowledges (a) if both of them are 
bound by the ſame Conditions ; nor 
is there any fuller Proviſion made for 
him, if in the one Caſe the Few re- 
turns pure and free, and in the other 
no otherwiſe than with the Burden 
of the Debts and Alienations of the 
Vaſſal. And from hence alſo we may 
conclude that the Fewdal T ye is found 
between the firſt Swuper:our and the 
Subdiaſſal, which Obligation betwixt 
them does evidently Appear from the 
new Form of the Oath of Fidelity, pre- 
{crib'd in L. 2 Femd. Tit. 7. Iwillbe faitb- 
full to myduperior Caius againſt all ot ber Su- 
” | periors except #he Emperour and the Ring. 

And among us, as al ſo by the Common 
Lau of Fews, if the immediate Superior 
forbears to enter upon his Few ; the 
Subvaſſal, may by a Fewdal Gragation, 


422 


— 
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aſcend. tothe King as to his firſt dp 
vr and become his Vaal ; Which als 
obtains among us, hen a Man, upon 
acquiring the Superiority or Dominion 
of his Few, imagines: he cannot poſe 
fibly get If-f ment of ir Now trhis 
could not be done if there were . 
a Fewdal Eye. between the King and 
the Subwaſſal, and if (thoſe who, Ave 
our Vaſſals were not the Vaſſals of our 
Prince. n ere in! nf 
__ Thirdly, My Lord, The Crime of 
Treaſon is a Fæmada! Delinguerey, and 
one of the moſt hainous of them; for 
We cannot poſhbi y-imagine 2 Crime 
which is more directly contrary to the 
Fidelity and Alledgiance of the afſal. 

So that why others ſhould be ateoun- 
ted Fewdal Crimes, and not this there 
can no reaſonable Cauſe be aſhzn'd. 
Nay, we are aſſur'd that by the Few- 
dal Law this Corfiſcation of the Few of 


| Rebels, was Intro d upon this 


Cons 


5 From the Feixdal flow! | * 


ke alt *-polſble Bay abs: fo the 
Crime. For all imaginable Cate is tg 
be taken to make up the Loſs bf the 


Superior” againſt whom the Crime is 
— "that ſo ſome Satisfaction 
may be given him for the Injury done 
him, and the Dammige he has ſuf- 
tain d. Wr 

And this Method of proceed ing itt 
of Lam (e), which was the firſt Caliſe 
4 of loſing the Few Few, (5) is confirm d by 
r theſe Words. It has been doubted; 
eſt: © whether,upon the Vaſſal's being un. 
e Juſtly depriyd of his Fetr, the Ad- 
. vantage of it belongs to the Sv perior of 
te the Succeſſor of the Vaſſal but 
> | © this Diſtinction is both agreeable 
to Reaſon;zand-approv'd by Cuſtom, 

© that ifa Vaſſal commits ſuch a Crime 


| Ne his 2 as to deſerve 


. 


nn gy ks 


22 
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© toloſe his Few, the Advantage of i 
© ought; not to redound to his neareſt 
c Relations , but to his Seperior, that 
© he may at leaſt have ſome Re — 
4 tion — the i Inj jury he has {i 
So that if we cable) the Ar ke 
of this Law, we find it deliver'd a84 
Rule unto tis 90 that ere ty Re 
Superior is 0 1pallyoffended 
Crime of t 22 there ae 
ought to „ 
at leaſt have ſome 9 
for the Injury done him: But it the 
Crime of Treaſan, 1 
ded and not the immediate S 
and therefore his Majeſty bg Ti 
to the Few. Aud this * e 18 
ways recety d in other Definitions of 
Law ; $4 for, the Virgin that ifetu) 
part for God, is ans 1het 
Rape with the Goods of -the':Perſbi 
who raviſh'd her, () and the Porti- 
= 50 IF | ON 
7 "I h A S erde Epilk, K cler 
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4+ | on is return d to the Father to comfort 
oft him for the Loſs of his Daughter who 
at Ndeceas' d in Marriage, that he might 
u. not at the ſame Time be afflicted with 
4. che double Loſs of his Daughter and 
his: M. 13 (a). Secondly, if by this 
Lawithe! Superior is prefer d to the 
Brothers, as a Piece of Revenge and 
Sia ion: for the Injury committed 
by the Vg; and \conſequiently: upon 
this Aecount, the ſacred Tyes of Con- 
ſanguinity are broken and violated; 
much more ought the King, who is 
2 author of the Few, to be pre- 
fer d: tochis aal, who isthe immedi- 
ate Superior, and is not injur d. Our 
Countryman Craig alſo informs us, (b) 
That this Principle of the Fewdal 
Lam does generally obtain; where 
after he has illuſtrated this Fundamen- 
tal Point, he concludes, From whence, 
ſays be, it neceſſarily follows,that 1 in 
Cc ___-this 


lth. at...4 


Pl 
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Net 1 be fnoth leading 7 
2 buthis Caſe the , Fem;ought to return 
0 him againſt whomthe: — is 
5 ee And ſince the Crime 
5 Treaſon is committed againk the 

Ng; according to the very Rule 
400k 3 ＋ Femaal Law, it Aan to re- 
3] nora in Ad, that this is the 
Opinion of the, French Lawyersy ap 
5 1 5 —— Words:“ Les: droni Bt 
Fe cue om ſculment o donne gue lea 
dal end Ian fuf; ler sgu'ile,offenſe le dali 
e Ly d. par. Gnſequince ta a” | 
Hon n lay appart ient, —. Fran 
1 A ae Yen; fe. com vie e 1 
72 Becken 5 5 — Jus * 
ut que 1: Confiſcation appartientuuæi ua 
neus 4e, gu Pe lieu am: Crime di 
be Maj dis ob dan lad thus, The Nl 
Fradai — — d, that 1 
4 ebend hade belong to the immediſ e 
Late Ser iour;when heise bythe! 
S 91” madw Hut 306. 2010 ae x 
= 100 4 Specul. tit. De ee ©, adel. quortfan 
m. ee eee 17, Suid Feb. e. i 
WER +. | | 
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Vaſſal; but but tlie Crime of Treafon 
+ &s'fiof cortimittet!” againft him, and 
G conſequertly the Confiſcation does 
ne net belong unto him, but to the King, 
ho alone is ca pable of being offen- 
ded by this Crime. And therefore 
entlie Boctorꝭ have thought fit to re- 
{5 ſtrict the Statutes which ordain in 
wel eneral Terms, That the Few con- 
pen appertains' to the immediate 
ore So that if the Doctors were 
e. e Spiblen when the Statutes 
2 — to favour the immediate Superi- 
ru much more ought your Lordfhip 
ut a ven this Affair for his "Majeſty, 
u When our & Statutes do not in the 
beaſt conrradict or oppoſe us. 
oF *YFogrvbly, My Lord; If the Fewnll 
0,2witizd"othe; wiſe orduin d, it would 
have intirely ſubverted its own Prin- 
eiples. For if the Few had return d 
Itocthe inmeſliatèe Superior and not to 
the Kinga Sainſt whom the Crime was 


morn 2 x lo 017 | ts com, 
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committed. then that immediate Superio 
ak 11 in 13 far by treac FO 
af en Coen to 9 5 0 the 
Fw to the Tee nd 172 { 
his Poſterity ;ſo that the Cri 
Arts 55 15 act ew 
be pofiefs'& by the 5 be the 
belt 5 EE 9 8700 Ac 
ahi ala NR 
giapets would . 


m a of . ade 
u(t- them 1 in Battle, FP 


their Frans in Time of Peac 
would always be 15 0 


ae to hoſe 7 to whom the 
Fe might poſſibly belong. Beſides, 
| thoſe" C edters who lent Money to De 
3 b ca * r : | e- 


grass S 


DB. > 


55 


Lo 2b 


lan hat 19 this rime, 
inder 1 ee 
quires Money ine ys of 
e Gs ts Now 
ment; ; and TEE the Superior might, 

JL Gd WES 


rigs We Superior: 3 e 
07 Would oe 
e 00d the Deeds ra 17 gi, 
nie juebtly,ifbythe V  affal's Ne 
N t were act to the 80 
Vodlcl not be burden'd by this 


d dee ths Rebels den, 
80 tft Wik "Reaſon can properly 
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be aſſign d why the Superior is not p- 
bound in a ſmaller Crime; when yet; 
he is oblig d, where a Right js pro- Pu 
cur'd to him by Rebellion, which is the; 
greateſt Crime in the World, 1 muſt; 
confeſs, 1 cannot eaſil y perceive. And» 
_ fince the King ſucceeds hy this Crime. 
as other intermediate Superiors do by of 
ther Delinquencys, it naturally fol 
Jows, that fince they ate not bound to: 
either is he obliged fo to do. 
Sixthiy, That the Few of the Sub- 
vaſſal ſhould return to the King, doe: 
not only ariſe from the Fewda! Tye 
but alſo from the Principles of the 
Law of Nations and the Civil Law. Fot 
| 2 atrocious is the Nature, ſo great the 
Barbarity, and ſo unpardonable is the 
Treachery of the Crime of Treaſon, I to 
that the King derives his Right at ac 


greater Diſtance than the later Fewida!ſſ ju 
Lam, and the more ignoble Title off of 
© vis whe Few 


* 
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2 48 Sr arid Boy minidy... "For 
there Was between the Ning © 2nd 1 

oy Subjects that intimate Relartog 
he particular Tye, to which the Ove 
ultron betwixt the Seri eriour and tlle 
nol! is only adjected by 2 nes 99 2 
WKContingency and Acceſſon TI 8 ö 
mprehends all wirhin ! its Bo 13 5 
ther contains but à vet £ 
h OS certainly be wut 125 fe , 


Expe Snces/BP the War, auck 1 
nor Prote&ion, and yet the Fays 


ebels thould not return unto im, 
ance theſe belong gt to him iniſtegd 
beef the Plunder, atid” ate 


Reward of the Conquefot. J 5 
any Nation in the 


| Wert 1 
o Uferdtefül to their Princes, as dt 
to aflow- them this Advantage, and, 
not to look upon it as 4 Recompenice 8 
iti) due to them: in e > 
of the Pains ng nd Anxiety they it 
ay upon 


upon the publick Account. Befides 
that it is a Piece of Honeſty and Fi. 
delity which is due to the immediate 
Superiour, and not only is it a certain 
inferior Kind of Tye, and, as it were, 
a more imperfe& Reſemblance of the 
Alledgiance which Subje&s owe to 
their Sovereign, but alſo Fidelity is 
implied in every Obligation of this 
Nature, and the one follows the other 
in all the Oaths, which the Fewdsl 
Law ordains the Vaſſals to take to 
their immediate Superior. 

Kventhly, My Lord, If the Few were 


confiſcated to the immediate Superiours, 


they would be invited to lead falſe 
Probations, and to lay Snares for their 
Vaſſals, which we have leſs Rea ſon to 
preſume or fear from the King, whoſe 

Riches exclude all Suſpicion of Cove- 
. toufneſs, and whoſe Grandeur and 


| Majeſty do entirely baniſh all Appre- 
: aw 34 of Cruelty. To this 85 be 
| | added 
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added that when theſe Fews are by 
7; | this Confiſcation brought into the Ex- 
chequer, the publick . Revenues - are 
mightily increas'd, and . that Money 
is employed to the Advantage of every 
particular Perſon, which was colle- 
ted from the Forfeiture of private 
Men. Upon which Account, as the 
publick Utiliry ſhould be more regar- 
ded than any private Conſideration, 
o in this Caſe the Princes Intereſt 
off ought juſtly to be prefer d to that of 

the immediate Superiour. 
roll Er 1775 By che 37th, Act. Parl. 2. 

J. VI. it is 1 provided that the 
el Sabvaſſalt, who at thatT une fought in 
ein the King s Service, ſhall not be de- 
toll privd of their Under ems, upon 
e Account of the Crimes of the interme- 
e diate Vaſſals; which had been abſurd 
nd and ſuperfluous, if by our Law theſe 
e Subinfewdations. would not have ap- 
be pertain d to his Majeſty by the Re- 
ed „ bel- 
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bellion of the direct Superiour. But 
yet leſt this Indulgence ſhould be mi 
applied and prove of pernicious Con. 
ſequence, we find it particularly or- 
dain'd by the 20 1. 44 Parl. 14 of the 
fame King, that this Grant and Con. 


lick Archives of the Kingdom. | 
therefore this Indulgence was not 
granted by our Law, even to: tho: 
who expos d their Lives and Fortune 
for their Prince, againſt their S 
r:ours, who were guilty: of Rebell1or 
what ſhafl we ſay, when the Friend 
of the Rebel, nay. when his Wife! 
ſtill conſcious of the Crime and cov 


ttmnuing in the Guilt? And that wiih 


may not found all our Arguments u 
pon bare Conjectures, we ſhall adduc 
a plain Deciſion in Behalf of his Mz 
jeſty, in the Month of May 16 10. i 
a Proceſs rais'd at the King's Initanc 
againſt the Earl of Bothe. 


* - —_ 


M | 


ceſſion ſhall be eras'd from the pub 
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But] My Lord, It ſeems almoſt ſuper- 
niff} fluoys to return a particular Anſwer 
to the Arguments that are adduc'd 
for Subvaſſals after what we have al- 
ready advanc'd, For from theſe it 
appears that the Subtlety whereby they 
contend that the Few returns by the 
Right of the Grown,and not by a Few- 
dal Title is new 'and unuſual in our 
Law, and neither validin its own Na- 
ture, nor directly contrary to our Aſ- 
ſertion, fince we have clearly provid 
that theSuperiour and theVaſſal are not 
only join'd together by the Fewdal 
Law, but the Yaſſal is alſo bound to 
the firſtSupertour by a nobler Tye and 
Obligation. So that when it is writ- 
ten in the Fewdal Law, that the Vaſſal 
of my Vaſſal is nat myVaſſal, and that 
the remote Superiour cannot exerciſe 
the Fewdal Rights againſt the Subvaſ- 
als; this muſt only be underſtood con- 
cerning intermediate Superiours, who are 


1 alſo 
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alſo Subjects themſelves ; but not at 
all of the King who is the firſt Au- 
thor of the Few; to whom all Perſons 
owe Fidelity, and to whom the Few 
returns, ee from all the Debts of the 
Rebels, leſt otherwiſe thoſe who are 
Accomplices and conſcious of the 
Crime ſhould be Gainers by it, and 
therefore this Confiſcation and Ad- 

vantage is granted to comfort his Ma- 
Fly for the Crime committed againſt 
him, and that his own Subjects might 
depend upon him, and not, by a di- 
vided Fidelity, be diſtracted between 


their Prince and immediate Superiour; 


and left they ſnould forget their Alled- 
| giance, and upon any Proſpect of Ad- 
vantage fight for their direct Superiour, 
agaipſt their King and their Country. 
Lord, Beſides theſe Branches of 
the Nadal Law and thoſe Anſwers of 
the Do&ors of it, which make theſe 
e devolve U pon the im- 
nme ai- 


duc'd: For as it was reaſonable to 


From the Fewdal Law. 215 
mediate Superiours,and not on the firſt 
and remoter ones ought to be ſo inter- 
preted that they may only obtain in 
theſe Crimes which are not dire&ly 
committed againft the Prince or the 


Common-Wealth ; as appears from 


theſe Words of Craig. (a) © But the 
Few, ſays he, when loſt for Delin- 
© quency accreſces to the Superior, un- 
© leſs the King purſues the Revenge 
of an Injury done to himſelf ; for 
© then that Few alſo which he holds 
(of another Superiour, if he is con- 
© demn'd, devolves to the Exche- 


quer. Now that this is plainly. the 


Senſe of theſe Places, we are affur'd 


by Speculator, Oldradus, and Guido Pap. 


in thoſe Paſſages I have already ad- 


give theUnder-Few to the immediate Su- 


periour, when the Crime was committed 


againſt him; ſo upon the ſame Account 
5 K 


— . _—_ _— 


(s) Fag. 272. 
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it was thought juſt that this Under. 


Few ſhould, by the ſame Right, devolve 


to the King, when the Subvaſſal was 
condemn'd for Perduellion and Trea- 
ſon, ſince theſe Crimes can only be 

committed againſt his Majeſty. And 
then in that Caſe alſo wherein the 
Vnder- Few. devolves upon the im. 
mediate Superiour, he was bound to 
produce the. Subvaſſal to the medi- 
ate Superiour; that ſo he might mak: 
ſome Reparation for the Injury h- 
had committed 3 which, at the im. 
mediate Superiour was either unwillig 


a 


Under-Few return'd to; the greater 
Swperiour,or the Superiour of that Sape- 
riaur. The Text occurs an $. Had quo- 


or uncapable of re Apron 


que præcipimus da probibit. feu ulieniper 


Frederic... * We alſo ordain, that if 
the Vaſſal has another Vaſſal to his 


* Few, and the Vaſſal's Vaſſal has of- 
ended the Speriour of the Superiour, 


© unlets 


* 


13 «CEA ow ar. Lw. a A Mc? * 
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J unleſs he has done it as a Piece of 
e Service to the other Superior, whom 
she had before, without any Fraud, let 
him be depriv'd of his Fem, and let it 
e return to his Supericur, from whom 
d he held it himſelf, unleis upon his 
e Demand he is ready to ſatisfy the 
„greater Superior whom he offended; 
© and except the Vaſſal. and the ſame 


* Superior, being requir'd by his Supe- 
„ rior, crave from him who hag offen- 
6 ded the lefler Superior to make es 


© tisfaGion, let him loſe his Few, 


. "EF 
Nor am 1 mov'd, MyLord,by the Ar- 
e guments which are adduc'd for thisStg- 

r tute: For fince this Law was enacted, 
„In Behalf of the King, and contains 
- NEzten/jons, that are odious in their 


con Nature, if the Deteſtation of Re- 
f bellion had not dictated them, I am 


s ſurpriz d to find it fo , vaſtly, milap- 
- Eply'd. For who can be ſo tar miſta- 
ken, as to imagine that all the Fews, 

8 Ee with. 
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without any Diſtinction of a Vaſſal 
from a Subvaſſal, which the condemn'd 
Perſon had poſſeſo d for the Space of 
five Years,ſhould dewolve to the King; 


— 


2 
o 
* 


not only exempted from all Burdens, but 
without any Regard to the Rights of 
EPS ae Pr FC If ho 
all others, and even of the true Swpe- 
rior ; and yet that the Underfew; can. 
ie 2 as te” — 
not return any other Way than bur- 
den'd with the Nebts of the hal. Since 
then it is enacted by the Statute, that 
when the Subvaſfal is condemn d, the 
King ought to preſent a Vaſſal; to, the 
Owperzor, who may ſucceed. ta gem 
Thing which belong'dtotl 
the Reaſon is, becauſe his Ma 
cannot diſcharge the Office o 10. 
12 mos neg. a #4 
vaſſal, and therefore is oÞlig'd, tp pre: 
ſent or name another who may ſupplj 
n . 92 er „ ? 
the Subpaſſa!'s. Place, and ſucceed to 
1 rl eee 
all the Rights which the King has 
acquired. And the Word (Below) 
. ought here, as every where elſe, to be ſo 
1 5 in: 
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or 


f 


l 


. P 
Vine. +. For. this Approbati- 
on could not ffibly ſecure thoſe re- 
&+ mote Superzors' from all Action, for not 
payment of Fed: du'y, and other reſciſ- 
ory Actions, which are founded on ir- 
ritant Clauſes. Upon which Account, 
) Fit was thought very reaſonable, by this 
0 Statute, expreſly to ſecure the Subvaſ- 
* „ 


* od 
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ſals whom it would alſo have prot 
Hed in all other Points, if the Legi 
flators had been pleaſed fo to do. Ne 
was this omitted through Carele 
neſs, but upon Defign, that the S 
as being uncertain about thei 
Rights, might aſſiſt their Prince 
gainſt the immediate Superiors who en 

_ deavour'd to difturb the State, an 
might deferve and incite his Majeſty | 
Bounty by their hearty Valour, obi 
ging him by Gratitude, when the 
could not do ĩt by Law; and that the 
might obtam Confirmation from i. 

King 3 and ſo all his Subjects mighſ}-, 

own him to be their Supe Hi im eve 
Caſe. And this Cfirmativacdught nf 

at all to be look d upon as a Burdenſſ >. 
fince the Expences which are requiff | 
fite to zit are very inconſiderable, an 
Conjirmatzos is neceflary to  othell} 
Things, namely, that Nonentrys, H. 

 Jebrats,, and other Advantages a 

. ; * 8 + Ty Ss. } thi 
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Caſualities, which redound to the Ex- 
chequer from the Crimes of the inter- 
5 2 Superior, may be intirely exclu- 
d LEO 3 — 9 8 7 : 
2 erefore; My Lord, the Laws 
formerly granted this Preference to 
Kings, that were protected by the Ho- 
neſty and Virtue of the Age wherein 
they Jiv'd, when Religion, encoura- 
ging Gratitude, condenm d Treaſon as 


* 
* 


the baſeſt of Crimes; why ought not 


» - 


a 


this much rather to be indulg d at this 

5 . | | » EE e.. * 

Time, when Rebellion is transform d 

. into an Appearance of Sanctity, and 

zi: has2mpudently rais'd it ſelf to a ſpeci- 
dus Reſemblance of Magnanimity and 

— mh 2 © 
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CANO V LA W. 
d VI HANG? 291 8 mere 4 
vr the Magiſtrates f abe Tawn o 
een the Karl of Had: 
dingt „ ee el 10 IN 
Whether al 99) the Parith modifies Fti⸗ 
pend to a Sub Miniſter, be Right 
of Preſentation accreſtesto the Patron 
of the Rector, dr belong! t# be Pa- 


Tilt in Cenfuderaiton of vbe'Stipend S 


„ = 


My Lord C bg eller, s: 

HE ch of this Town. is one 
FD 1 the brichel Reclorys of this 
* King- 


br 
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Kingdom, whoſe. Patras was the Ning, 
who ſucceeded in Place of the Pope, 
and granted the Right of Patronage to 
the Earl of Haddington. But the Redor, 
not being able to ae care. pf fo many 
| Souls, this Church was liberally Da- 
ted by the Magiſtrates with a Sh. 
ary Stipend for the Benefit of the Fug 
cond © Miniſter ; by which Dot 
they juſtly imagin' 10 t — — bs 
the Patrons of this ſecond Miniſter, 
But when they had Prefentcd him AC- 
cording. Wr uſual ( the 
Earl of ] 400 jo contends that he is 
the only Pot q for 1ſt. Since he is is 
the Pais 3 Church it felt, he 
Ks ag 6 he is alſo the Patron of 
this Subſidiary, or aſſiſting Miniſter 
becauſe tbe * ory follows the Nature of 
its Princi 
» Secondly, In a Church, which has a 
e Patron, no Man can do any Thing 
s | without the ae s Conſent; and as 


he, 
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he vrho builds any Thing to a Church, N 


does not acquire any Right by that 
but loſes kunt which was 


Building, 


formerly his own ; ſo much leſs can 
he who has only furniſh* d a Stipend 
to a Miniſter in that Church, acquire 
the Right of Patrotage by thi is Dotati- 


«Ab, If the contrary einen d, a · 
ny Body might intrude himſelf i into 
a Share of the Patronage without the 
Conſent of the Patron. 
. Feurtbly, He contends that it is unjuſt, 
the 2 of the Church, which the 
Canons ſuppoſe to be etected by the Pa- 
tro, ſhould be afforded to other Mi- 
niſters who were not preſented by him, 
Fifthh, The Earl's Advocates affirm, 
that this was expreſly decided in his 
Favour ; (a) — Alexander the III; 
being conſulted by- the Arch-Biſhop 
of n who ought tö be 
a — Patron 
7 Cap. 3. de E a 8 
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5 Patron of a Chappel that was erected 
it | within the Bounds” of the ' Pariſh 
5 Churcli; ;' Anfwers;That the Rector or 
n the Pariſh of the principal 'Churek: is 
d the true Poros of that Chappel. And 
e the Cofinnentary of Oft:a; in Furſuante 
ef this Deciſion a that this is ap- 
1 pointed by a certain Right of Com: 
„ penſation, becauſe the? Chñappel was. 
0 bounded in Prejudice of the greater 
Church, Huce that is onty 1 Member 
and Arcefſery of the Patiſh-Church, XS 
rem aclls us (4), Soo thirthe Per- 
fon, eis inſtirimeck in it is only the 
. perpetlia lulu of che Reffor of the 
1- greater Chureh; "as we find it deci- 
ded in Guid. Paß, (). Since therk- 
n, Þ fore the principal Faun and the Ne: 
is Kor of the Mel Church is alf 
L. Parim of the other Church that is dif- 
op ferent· from it; ant which another 
e built and doted much more will he re- 
. 7 Es main 
75 Ik 2. "Rep n 137. © Decis 576, 
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main the Patron of his own Church 


that was built by himſelf. ' 


But, My Lord, Notwithſtanding theſe 


Arguments, I contend that the Magi. 
ſtrates of this City who alone modije- 
ed the Miniſter's Stipendare Patrens of 
this Benefice; and that the Preſenta- 
tion of him appertains to them only, 
as I ſhall endeavour to make appear 
by theſe Confiderations. — 

Firſt, My Lord, The Right of Patro- 
nage it ſelf was firſt introduc'd, either 
that by this Conſideration, rich Men 
might be induc'd to found Churches 
at their own Expences, which fo 
much obtain'd,that whole Kingdoms, 
being exhauſted and impoveriſh'd by 
this Madneſs and Ent buſiasm, the Em- 
perours were oblig d to appoint ſome 
Meaſure and Proportion for regula- 
ting the Building of Churches, (a) or 
Tather from a devote and religious 

ag: if Grati 


L. 16 Co. Theo. depen, 
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Gratitude of the primitive Church 
(whoſe Priefts, were at that Time, 


- E neither ambitious of ſecular Adyan- 
. tages nor apt to envy and moleſt the 


Laity) which confer'd this Right of 
Patronage, as a laſting Monument of 
their Liberality and Bounty. And 
as we are told in Can. 37. Concil. To- 
let. The Prieſts, who otherwiſe want 


„I the Comforts of Life, ought to make 


this Return of Gratitude to thoſe by 
whom they are ſupplyed. 

But whether it proceeds from the 
one or the other of theſe Cauſes, we 
muſt needs in every Caſe conclude, 
that thoſe Magiſtrates, who alone main- 


{tain this Miniſter ought to be gratifi- 


ed by this remuneratory Bounty, and 
Jothers by their Example invited to 
the like Liberality, And what Kind 
of Gratitude demands a Return to be 


made in his Favour, who contributed 


Nothing himſelf : 2 This would be by 
F f 2 2 


— 
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a Pious Ingratitude to transfer my 
Merits to another Perſon, and to de- 


ſtroy the true Patran by Hunger, 
| hae 3 in the mean Time another was 
maintain'd with his Food. And if 
theſe Things were thought neceſſary 
to the Church in its warm and vigo- 
rous Youth; 1 leave it to your Lord 
bins to determine what ought to be 
ue in this cold and frozen Old Age 
of it, when the low Condition, both 
of our Church and Devotion is too 
well known. 

* Secondly, My Lond T affirm Au 
not only he who has built a Church, 
but alſo he who has doted it, does ac- 
quire the Right of the Patronage of it 
For, as Fuſtinian fays(a), If any Man, 
4 building a Church, or furniſhing an 
4 Aliment: to thoſe who ſerve "the 
6 Cure, ara the mn to the 

rer. ; $298 1 
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Biſhop. From whence Innocent IV. (a) 
affirms that he has the Right of Pa- 
tronage with the Builder himſelf, or e- 
ven againſt his Will, as if they had both 
at the ſame Time founded that Church. 
Since therefore they have furniſh'd the 
Salary and this Canonical Fund, the 
Right of Patronage muſt needs be ac- 
quir'd unto them; nor does the for- 
mer Patronage exclude. this Right, 
which proceeds from a new Liberali- 
o : Nor does it leſſen the Force of 
this Argument that theſe Magiſtrates 
have not expreſly reſerv'd the Right 
of Patronage in the Dotation it ſelf; 
ſince every Body knows that the Right 
of Patronage is by Dotation legally ac- 
quir'd without any Reſervation. (6) 
And the Foundation of it being prov'd, 
it is not neceſſary to prove the Refer- 


vation 
f 


a (a) Ad Rub. tit. de jure Patronarus. ( b Lamberc te 
"AY jur, part: articl. 5. 10. queſt. 2, Parr. 
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vation of the Right of Patronage. (a 
For that theſe Reſervations are neceſ- 
fary, ſome new Dodors have only af. 
firm'd, being induc'd to do ſo from 
too ſervile an Adulation of the Papal 
Power, and neglecting the Bait, when 
once they have catch'd the Fiſhes. But 
fince this is owing to the Patrons from 
a'Principle of Gratitude by that Law 
of Nature, in which all Remunerati- 
ons are founded ; and fince it is gran- 
ted by Statutes and Canons, we may 
very juſtly affirm that it is due ipſo Ju- 
re; and what #« mine by Law needs not 
be reſerv d; nor do theſe Things de- 
ſcend to Heirs which are owing from 
meer Liberality, and not by Law. 
But this Right is transfer'd to Heirs, 
not only by the Canon Law (b), but 
alſo by ours (c) From whence Mo- 
lin cus does excellently obſerve: But 
ſo 


> Maſc. car. concluſ 960, Num. 3 1. ( Canon: 


Num 7, 


faliu. 16. Quæſt. 7, (e) Reg. Maj. lib, 3. cap, 33. 
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© ſo great a Miſtake is it, that the 
& Patron derives his Right of Patro- 
© nage from Reſervation (as ſome new 
Canoniſts have fondly umaging) that 
© he poſſeſſes it by a primitive Title, 
© and as a Part of his ancient Right and 
© Dominion. Altho', our Country 
man Sir Thomas Hope, requires Re- 
ſervation, being too apt in this Point 
as well as in ſeveral others to follow 
the Opinions of the Modern Canoniſts. 
But whatever may obtain in this 
Point of Law, my Clients could not 
poſſibly reſerve this Right, becauſe | 
they always retain'd this Dotation in 
their own Power, and from that ve- 
ry Moment, wherein the Proviſion was 
made, they have always behav'd as 
Patrons ; and therefore 1t was the 
Part of the former Patron, at the Be- 
ginning not to have communicated 
the Church, and to have vigorouſly 
oppos'd the Dotation, unleſs they would 
pr: intire- 
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intirely renounce the Patronage of thei 
Stipendzary Miniſter : Which if they 
had done, they would either have 
obtain d it by a voluntary Conceſſion, 
+ or elſe not havebeſtow'd this Salary: 
and it is more than probable that the 
Patron of the Rectory would not have 
reflus d it, ſince, by this Dotation, the 
Charge of his Miniſter would be ex- 
treamly leſſen d; and conſequent] 
Bis Benefice be more deſirable. Boca 
this would render it leſs difficult and 
Iiborious ; beſides, that it is very a. 
greeable to the Character of a Chriſt 
an to provide as much as poſhble 
for the ſufficient Care of Souls 
And (as Innocent the IV. in the Place 
already cited, afhrms) it ought to be 
a very acceptable Piece of Service to 
the Founder, that our Church is aſſ. 
ſted and ſupply'd by the Bounty of a- 


92 rd 
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Thirdly, My Lord, So true is it, that 
Poſterior Donations admit us into 4.5 
Share of the Right of Patronage. ; tha 
from thence proceed theſe DE 


Preſentations, ſo often mention'd in the 


Cannon Law, by which the Patrons 
are allowed in their ſeveral Turns | fo 
preſent the Pariſh Miniſters ; and this 
is calld a Partner- ſhip or 8 
of Patronage, by Innocent III. 

a. Cuſtom Which ariſes from the Cl 
Law (5), where the Ser vitudes are per- 

mitted to be us'd by the reciprocal Su- 
periors in their ſeveral Turns. But if 
the firſt Patron fivallow'd up all the 
poſterior ones as ſo many Acceſſions, 
there would neither be Place for this 
Gratification(fince he would be the on- 
ly Patron) nor would there be any of 


theſe intermediate Preſentations going 


round i in NE a Circle. Beſides from 
„ „„ 1 the 


8 Lib. 3. Reg, + Ep. 216. ( b) L. quoties 3 4. de uſuz 


fru&, 


* 
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r 
the ſame Cauſe it has proceeded thatf he 
0 


there are not only alternate Preſentati 
ons, but which more nearly concern 
the preſent Caſe; one of the Patr 
has the Preſentation of the one, and a 
nother has that of another ; and there 
fore in conventual Churches, and x 
mong us, at this Day in our Gllegiat 
Kirks, it frequently happens that th: 
Prelate and the Prebends have diff 
rent Patrons ; which does alſo fre th 
quently fall out in Colledges and Un 
 verfities, where the Founder of then 
doesnotalways preſent all the Regents 
to be ſure, for this Reaſon, becaulſſan 
he who has founded the Church or U 
niverſity was not alſo the Founder dif: 
the Prebends or Regent. 
Pourthhy, My Lord, It is a MaxiaWthi 
of Law generally receiv d among th 
Canoniſta, that the Patron ought to b 
maintain'd by the Incomes of his Beftfin 
nefice, if he is reduc'd to Want; 


* * 
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alf he be ruin d by his own Liberality 
tf (a) But if theſe poſteriour Dotation 
ogy accreſc d to the firſt Patron, the latter 
ff Benefaftors would be depriv'd of this 
Priviledge; nor in theſe Benefices 
would there be any Place for this 
Maxim; ſince the firſt could not de- 
a mand this Return, becauſe the Bene- 
Wht did not proceed from him; and 
conſequently this Alimentary Hypo- 
theck would bevery unjuft, with Re- 
ſpe& to him; nor could the ſecond 
have any Pretences to it, becauſe he 
would not be accounted the Patron, 
Wand therefore if the Aſſertion of our 
Adverſarys is true, it would in Juſtice 
Wppertain to none of the two. 
For this Priviledge is only due to 
the Patron who is the Benefactor; and 
Fconſequently not to the firſt,” becauſe 
Ihe is not Patron; nor to the (ſecond 
ince he is not the Benefactor. And 


$ 1 
1 1 "" * 
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this Difficulty muſt needs extremely 
incommode us, who by an expreſs Sta- 
tute, namely of a VL. (a) have indulg' 
this Privilege to Patrons that when 
their Church is vacant without their 
Fault or Neglect, the Incomes of it 
appertain —— them. And. that this 
alio obtains in France, Molinæus affirms: 
Not can we imagine any Thing which 
is more juſt and reaſonable, wk the 
Patron are the Diſtributers of their 
own Benefits and intruſted with the 
Kae; y of their own Churches, When 
hey are vacant. (5) But if he who 
granted the Donation is not the P«- 
tron,he has noRig ht to this Priviledge; 
hor ſhould i It ay indulg'd to hiun who 
did not enrich the Church, ſince here 
Is Wanting the Reaſon of "Gratitude, 
| from whence this Priviledge at firſt 
proceeded : If Werse the publick 
ES Stock 


( AQ. —.— 21. (0 in Yu den u 
mY de Panit, Cap. 2 de . in 0 


. 
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Stock of this City were exhauſted by 
Debts, would it not be the moſt un- 


uſt and unacountable Thing in the 
Vorld that the publick Goods ſhould 
be expos d to Sale, and the Magi- 


* themſelves impriſon d, while in 
tk 


ie mean Time the Salary, which 
they granted remain'd in the Hands 


of the Patron of the Rectory who gave 


nothing at all? Would it not be infi- 
nitely juſter, and more agreeable to 


the Principles of riſtian and Spiri- 


joel Gratitude, that in this Caſe the 


Stipend ſhould not be any longer due; 
and ought it not to be recover d from 

them, by the Con liction, Cauſa data, 
 Cauſa non ſequuta. For fince this Pro- 
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viſion was made for the Benefit of 


the Town, and that it might be a Mo- 
nument of their Piety, if theſe hap- 


pen'd to fail, who would chuſe to de- 
termine that this extraordinary Piece 
of Generofity ſhould be entirely bu- 
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tied in fo black an Ingratitude? Nor 
can any Decifion poſhbly extend to 
more Perſons and to a greater Num- 
ber of Caſes than this plainly does; 
fince there is hardly any City among 
us, which would not be injur'd by 
this Determination: For jtis now very 
uſual for them to vye with each other 
in maintaining theſe Stzpendiary Mi- 
niſters. And tothis, the Citizens ve- 
ry willingly agree, becauſe they know 
Fo cheirs ſhall be prefer d =, all o- 
thers; and thoſe whom they have ad - 
vanc'd to this Dignity, will, by their 
pious and prudent Conduct and Ad- 
vice, be very neceſſary for managing 
Affairs, and ſettling Commotions and 
Diſorders. Of all which Advantages, 
they would be entirely depriv'd, it 
this Promotion were in the Power of 
Stranger; for thoſe Perſons, who 
were advanc'd by him, would fre- 
-quently- raiſe and foment F 3 
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and Seditions among themſelves, ia 


Behalf of their Patron againſt thoſe 


very Citizens who founded the Church. 


Nor ought any Patrons to be fo much 
favour'd as thoſe who are themſelves 


both Patrons and Pariſhioners. Since 
they are always moſt edified by the 
Sermons and Labours of thoſe Mini 
ſters whom they have ad vanc'd to the 
Cure. By which Preſumption, the Con- 
vention of the Eftates of this Kingdom 
was lately ſo much convinc d, that, not- 
withſtanding the Right of Foundation, 


they granted the Election of the Pa- 


riſh Miniſter to the Pariſhioners them - 
ſelves. And altho this Statute has 


now gone into Deſuetude, yet the 


Preſumption, on which it was founded, 
does ſtil] remain, and we are frequent- 


ly allow to argue from abrogated 


My Lord, 'To the Arguments ofour 


Adverſarys, I anſwer, that this ſecond 
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tf neficence. - And altho' at the Begin- 
ning the Patron was not oblig'd to 
communicate his Church and furniſh 
them the Uſe of it; yet we ought 
not from thence to conclude; that this 
Liberty being granted unto them, theſe 
ſecondary Benefactors renou ned the 
Right of Patronage, and at moſt we can 
only infer from ' it that the Patron of 
the Redoral. Church can yet ftop the 
Entry of a ſecond Minifter, but has 
not the Power of preſenting him. Be- 
bes, | . he has acquir'd a 
ght of preaching in it by a legal Pre- 
ſcription, — A Behalf 
of one Clergy- man againſt another, al- 
tho when the Matter concerns Laicks, 
it is uſually call'd in Queſtion ; for one 
previledg'd Perſon is not allow d to male 
ſe of hu Priuiledge agaimſt another; or at 
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